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(In the robing room; all counsel present.) 

MRS. ROSNER: Your Honor, 1 have prepared a written 
application concerning the things we discussed, and I'd like 

to hand it up to the Court. 

THE COURT: Just hold onto it so we don't get it 
out of order here. Let's finish this one thing up and then 
I will take that. 

MRS. ROSNER: All right. I spent so much time 
writing on it I don't want to have my work go to waste. 

THE COURT: Mr. Mitchell has raised the question 
of a voice identification outside of the presence of the jury 
on the notion that this is like a lineup, because this man 
has a rasping or other type of identifiable voice. And I 
wrote him back in substance that it seemed to me that what 
this witness has testified to does not call for voice identi¬ 
fication at all because what he said was he saw Barrett come 
out, and saw him talking, and what he saw, the man's lips 
mouthing was what he testified to. That* doesn't call for 
recognition of a voice. 

Why can't you answer that yes or no? 

MR. MITCHELL: Because there was no testimony that 


25 


he saw his lips. He says that Barrett came out and Barrett 
said. Now, before I cross-examine, I think I am entitled to 
a voice test, Judge. 
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THE COURT: Well, I don't think you are entitled 

to it. 

What do you say? 

MR. LAVIN: I think it would be cleared up by asking 
him where they were in relation to the car. The same as Mr. 
Mallah. He testified he didn't hear Mr. Mallah's voice prior 
to that time. He saw where they were standing, what they said. 

He knew who Barney Barrett was. 

THE COURT: It seems to me that you could proceed 

with your cross-examination, Mr. Mitchell, without any 
prejudice whatsoever and establish any predicate for such a 
test which seems not to be indicated by anything in the recorc 
at this time. You have full latitude when you get up to 
cross-examine. 

MR. MITCHELL: May I have an exception. 

THE COURT: You want the voice test before you ask 

questions? 

MR. MITCHELL: That's right. 

THE COURT: What do you want to test it for? 

MR. MITCHELL: Very simple test, your Honor. He 
can sit in the armchair with his eyes blindfolded, and I 
will have the defendant and four other people, I will pick 

at random from the courtroom. 

THE COURT: And will you let him see the five 


« 
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MR. LAVIN: No, it says "thou." 

MR. LaROSSA: We have a copy that says "50 then." 

THE COURT: No, no, now if you say t-h-o-u is 
t-h-e-n, and you misread it, I think you ought to clear it up 

rather than have the Government -- 

MR. LaROSSA: Judge, I am not the only one who 
misread it. The witness misread it. I showed it to him and 
I said show me where it says 50 thou, and he said it does not. 

THE COURT: Show him the original of the thing and 
let's stop using the photostats. 

MR. LaROSSA: I haven't seen the original. If your 
Honor is going to allow the Government to show him the 
original and clear this up, then I respectfully submit that 
under the decision of the Second Circwit Court of Appeals 
where it is as if new 3500 material is being used — 

THE COURT: Now, come, come. You operate with your 
own copy. I am gong to leave the thing stand as it is and let 
the Jury see what you are talking about if there is any issue 
about that. 

You know, let's not get into a series of trials on 
trivia. What is it that you have sent for, that material? 

MR. LAVIN: Yes. 

THE COURT: You just keep this policeman here: if 
we don't get him right away, so we don't bog down. 
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MR. LAVIN: Yes. 

THE COURT: And if the material shows up, show it 
to Mr. LaRossa. If it doesn't show up, he will have another 
crack at asking another question or two if he wants to. But 
we will preserve the balance of his cross-examination to him 
after you have a report as to whether such an item can be 

located. All right? 

Now, next item. 

MRS. ROSNER: Your Honor, I would renew the item 
which we spoke about. 

THE COURT: This new item will be marked Court s 
Exhibit 33. 

(Court's Exhibit 33 marked. 

THE COURT: Let me read it. 

I will read this off the record so everybody hears 

it at the same time. 

(Discussion off the record.) 

THE COURT: All right. Court's Exhibit 33. 

MR. DUKE: I would like to join in that objection 

on behalf of Pacelli. 

THE COURT: Mr. Duke joins in Court's Exhibit 33. 
MRS. ROSNER: The reason why I press it in camera, 
your Honor, is that I think we would be very prejudiced by ^ 
the Government asking all the qusttics leading to appropriate 
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objection by counsel. I think the matter would be fully set 
forth before the jury and if your Honor did sustain objections 
I think the damage would be done, Judge. That s why I press 
the matter in camera. 

THE COURT: And I assume Mr. Duke Joins you in that. 

pressure. 

MR. PELUSO: I would join in that. 

MR. MITCHELL: I join. 

THE COURT: Everybody joins in the pressure? 

MR. LAVIN: Except the Government. 

THE COURT: All right, I resist the pressure. 

Your problem is, the way I ruled your problem is 
this, Mr. Mitchell: The fair intendment of the testimony as 
1 have heard it is that this witness had Mr. Barrett in view 
when Barrett was speaking, and consequently he has not relied 
upon anything which would call for voice identification tests 
as at this moment. If something develops which so requires, 
then I will deal with your request in Court's Exhibit 31 

accordingly. 

MR. MITCHELL: Thank you, your Honor. 

THE COURT: All right. Let's resume. 

(In open court; jury present.) 

THE COURT: Mr. Mitchell, the reporter says he can 
keep going. We are waiting for some ink for the machine but 
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he says you can go on at the present time. 

MR. MITCHELL: Your Honor, may I request the origina 

of 3561. 

THE COURT: There is the man you should request 

it of. 

MR. MITCHELL:- Thank you. 

(Mr. Lavin hands document to Mr. Mitchell.) 

THE COURT: Do you have it? 

MR. MITCHELL: I have it now. Will you bear with 
me for one moment? 

THE COURT: Surely. 

CROSS-EXAMINATION 
BY MR. MITCHELL: 

Q Tell me, Officer, before you saw Number 3 leave 
the bar, did you know his name? 

A No. 

Q Will you look at the report of 8/16/72. Reading 
this part -- 

THE COURT: Is that 3561? 

MR. MITCHELL: Is that 3561? 

MR. LaROSSA: The copy I have is marked 3561. 

MR. LAVIN: That's correct. 


MR. MITCHELL: Yes, 3561. 

Q Read this part to yourself. 
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A I just did. 

Q All right. Does that refresh your recollection as 
to whether at the time you saw Number 3 enter the bar. you 
knew his name? 

MR. LAVIN: Objection, your Honor. 

THE COURT: No, he may answer. 

MR. LAVIN: I don't believe that is the testimony 


at all. 


THE COURT: What? 

MR. LAVIN: I don't believe that is the testimony. 
MR. MITCHELL: I just asked him the question 


before. 


A 

Q 


THE COURT: He may ask him the question. 

Can I hear the question again, please? 

Before you saw Number 3 leave the bar, did you know 


his name? 

A No. 


This does not refresh your recollection? 

It says Number 3. 

At 1523 hours did anybody enter the bar? 

At 1523 hours, I can't remember the exact time. 

See if this refreshes your recollection. 

THE COURT: Now, Mr. Mitchell, you have alternately 

said "leave the bar" and "enter the bar." 


Q 

A 

Q 

A 

Q 


25 
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MR. MITCHELL: That's right. 

THE COURT: Now you are talking about enter the bar. 

MR. MITCHELL: All right, t will withdraw it. 

THE COURT: All right. 

I 

Q Was there a timfe when you saw Herbie Sperling enter 
the bar? 

A On that date? 

Q Yes. 

A Yes. 

Q How many times did he enter the bar? 

A I have no idea. 

Q Did you make a report? 

A Did I make a report of how many times Herbert 
Sperling entered the bar? No. Someone else might have. 
Someone else who was from the surveillance posts. 

Q Did you supply any information as to a conver¬ 
sation that occurred at 1524 hours? 

A Yes. 

Q Up to that point, had you seen the individual you 
knew as Number 3, physically? 

A I don't remember. 

Q Had you seen him in any picture? 

A Prior to this date? 


Q Yes. 
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A Yes, I think so. 

Q Do you remember what date? 

A No, I don't. 

Q When you were in the luggage compartment of the 
Cadillac, how were you lying? Were your feet to the front 
and your head to the back, or was your head crossways? How 
were you in there? 

A I was lying with my head towards if you were facing 
the back of the car, my head would be on the right fender, 
and my feet would be on the left fender. I was lying side¬ 
ways. 


Q 

A 

Q 

A 

Q 

A 

Q 

and your 
A 

right. 

Q 

A 

Q 


Across? 

That's correct. 

And were you bunched up or was there enough room? 
No, there was enough room. 

How tall are you? 

Five-eleven. 

In other words, your head was on the right fender 
feet were to the left fender; is that right? 

If you are facing the rear of the car, that's 

What? f 

Facing the rear of the car, that's right. 

And you had the pillow where7 
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A By my head. 

Q And were you lying on your stomach? 

A At times. 

Q And when you looked out of this directional signal 
were you looking with both eyes or just with one eye? 

A It would be with one eye. 

Q One eye? 

A Yes. 

Q The directional signal is about two inches wide, 
isn't it? 

A About two inches. Maybe a little less. 

Q Assuming that you were where I am now, with your 
head facing towards you, and you are looking out, if there 
were somebody standing a foot away on the curb, but to 
about three or four feet to the right, you couldn't see him; 
is that correct? 

A I don't know. 

Q Well, you were looking out through a two-inch 
opening; is that correct? 

A The further back I looked, the wider my range 
became. 

Q In other words, you could see more towards the 
building line than at the curbline? 

A That's true. 
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Q Where was Number 3, if you know, when you claim you 

heard Sperling talking to somebody? 

A I don’t know. I didn’t see him at that time. 

Q When did he come into your range of vision for 

the first time? 

THE COURT: Mr. Mitchell, I think that you may be 
overlooking the fact that he testified to September 6 and 
you are presently questioning him on August 16. Is that of 
any assistance to you? 

q Do I understand — I just wfrot to get it correct - 
that on August 16 you didn't see Number 3 and Sonny Gold 
participate in a conversation, but it was September 6, as 
his Honor suggests? 

THE COURT: That is not what I suggested. Ignore 
my suggestion. Go ahead. I'm sorry for the interruption. 

Q Were you in a car on August 16? 

A Yes, 1 was. 

Q And is that when you overheard the conversation or 
was it September 6 that you overheard the conversation? 

A I overheard conversations on both dates. 

Q When did you overhear the conversation between 

Number 3 and Sonny Gold, on both days? 



A Nc, August 16. 

q On August 16? When in relation to Sperling's 
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conversation that you testified to before,how long after that 
| did you first see Number 3 come into your line of vision? 


A 

A few minutes. 


Q 

Few minutes? Five minutes? 


A 

i 

I didn't record the time right there. 


Q 

You didn't record the time? 


A 

I didn't, no. 


Q 

Did you ever tell anybody what time it was when 

he first 

came into your line of vision? 


A 

They could see him. 


Q 

What? 


A 

They could see him. 


Q 

In other words, somebody was supplying the time, 

you 

were 

supplying the conversation? 


A 

I will ask you this: How long after you saw 

Sperling have the conversation you related and enter the bar 

did 

you 

first see Number 3 in conversation with somebody else 


A 

As I said before, a few minutes. 


Q 

When you first saw Number 3, where was he on that 

j date, for the first time? 


A 

On that date? 


Q 

Yes. 

• 


A 

Exiting the Gold Rail Bar. 


Q 

Did you see him enter the bar? 
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A Yes, I saw him enter the bar. 

Q When? 

A After he had the conversation with Mr. Goldstein. 

Q After he had the conversation? 

A During. 

Q Before he exited the bar to have the so-called 
conversation with Mr. Goldstein, how long before that had 
you seen him enter the bar, if you did? 

A I didn't. 

Q At what time did you take up observation? 

A On that date? It was about between 1:30, 2:00. 

Q What? 

A Between 1:30 and 2:00. About that time. 

Q And what time was this conversation between Number 

3 and Sonny Gold? 

A About three o'clock. 

Q Will you look at this Government Exhibit 3561 for 
identification and tell me,just read it to yourself first. 
Look at when you arrived, and when you saw Number 3 for the 

first time. 

A I arrived at — 

Q Read it to yourself. 

Would this reflect the correct time of your obser¬ 
vation in the car when it is in front of the bar and grill? 


25 
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Q Yes, it would. 

Q And approximately what time did you start the obser 
vation? 

A About 2:30. 

Q About what time >did you see Number 3 leave the bar 
for the first time? 

A That I saw him? It was about 3:30. 

Q Up to that point you had not seen him on that day; 

is that correct? 

A I had not, that's correct. 

Q What? 

A I didn't, that's correct. 

Q You didn't see him. I show you Exhibit 61-A and 
ask you if you know what time that was taken. 

A No, I do not. 

Q I show you 61-C and ask you whether you know what 
time that was taken. 

A No, I do not. 

Q What did Number 3 say? Just Number 3. 

A Just Number 3? 

Q Yes. 

A "I don't know. Yes, we should have it by tomorrow,' 

or "Yeah, we should get it." 

Q Was there anything unusual about the voice of 
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Number 3? 

A He has a — It is more like a gruff, high-pitched 
voice. It is really, you know, as I remember it ; 

Q You never heard the voice befote? 
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q You never heard it afterwards? 

A Yes, I did. 

Q When? 

A On a number of occasions. 

Q Did you hear the voice taking policy bets? 

A No. 

Q Did you hear the voice complaining about his 

physical condition? 

A Yes, on one occasion. 

q Did you hear the voice, Number 3, responding to 

advice to go home? 

A Yes. 

Q Did you hear the voice of Number 3 responding to the 
fact that he was being called a nut? 


q Never heard anything -- 
A Not that I can remember, no. 

q Do you remember the occasion when you heard Number 
3 being told to go home? 
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A Fairly well. I think so. 

Q Was that the occasion when Numb* r 3 complained of 
pains in his head? 

A He complained -- 

Q Just answer me yes or no. 

MR. LAVIN: Objection. 

THE COURT: The objection is overruled. 

^ I don't remember it being pains in the head. 

Q Would you say it wasn't? That nobody said pains in 
the head? 

A Would I say that nobody said -- 

THE COURT: Now, you are not talking about the 
individual saying it to somebody else? 

Q I am talking about Number 3 saying, "I've got pains 
in my head." Would you say that didn't occur in your hearing? 

A He may have said he had pains in the head. I'm 
pretty sure I remember his conversation, what it was about, 
if you'd like me to tell it to you. 

Q Did you ever hear a discussion between Number 3 and 
anybody about the reason Number 3 was not accepted in the 
Army? 

A No. 

Q In this conversation with Number 3 and Sonny Gold, 
was there any word used that you have been told in the course 
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9 

at the Police Academy, or in instructions under the narcotics 


9 

instructions that refer to narcotics? 


9 

A As far as the Police Academy goes? No. 


5 

Q Will you look at the conversation and see if there 


6 

is any word in there that refers to narcotics? 


7 

A In my belief? 


8 

Q No, that refers to narcotics , not your belief. Is 


9 

there any word there? 


10 

THE COURT: Is there anything in there that connotes 


11 

narcotics to you? 


12 

THE WITNESS: Yes. 


13 

Q What word? 


14 

A "Going to get it." 


15 

Q "It"? 


16 

A That's right. 


17 

MRS. ROSNER: Your Honor, most respectfully, may I 


18 

lodge an objection on behalf of my client. It calls for the 


19 

operation of the witness' mind. 


3 

THE COURT: Objection is overruled. 


21 

Q Tell me, what object is there that you know that 


22 

could not be covered by the phrase, "Is he going to get it ? 


23 

A None. 


24 

Q It could refer to anything; is that right? 



25 


A That's right. 
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0 It is unlimited? 

A Yes. 

q Did you ever conduct a surveillance on Number 3 
w here you followed him home? 

A Yes. 

Q When was that? 

A It was in October some time. I think around the 

middle of October, October 19 or 20. 

Q About what time was it? 

A It was in the evening. 

Q Where did you pick up the surveillance? 

A From in front of Ballantine's Hair Stylists. 

Q Where did you follow him? 

A To his — to the hotel, I think it is right next to 

the Coliseum. 

Q What? 

A Right next to the Coliseum is a hotel. Winslow I 
think it is. 

Q I. that on West 58th Street or West 56th Street? 

It is close to it. 

What is it? Don't you remember? 

I think it is 58th. 

Did you continue surveillance after he entered his 


A 

Q 
A 

Q 

hotel? 
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A Yes. 

Q Did he leave the hotel? 

A We stopped him as he entered the hotel. 

Q Then did he go into the hotel? 

A He was in the hotel when we stopped him, yes. 

Q Then what happened after that? 

A After we stopped him? 

Q Yes. 

A We asked him for identification, and we looked in a 

bag which he had, and he had 

MR. BARRETT: Your Honor, may I assist my lawyer? 

THE COURT: Now, please. Just a minute. Would you 
kindly sit down? 

Mr. Mitchell, do you want to go over and talk to him’ 
(Mr. Mitchell confers with Mr. Barrett.) 

Q At that time was there another officer Wi.th you? 

A Yes, there was. 

Q What was his name? 

A Patrolman Costas. 

Q What? 

A Costas, Patrolman. 

Q Costas? 

A Costas. | 

q How do you spell that? 
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A C-o-s-t-a-s. 

Q Costas. And at the point where you stopped the 
defendant did you have your guns drawn? 

A Yes, 1 did. No, I didn't. 

THE COURT: Wait a minute. What? Did you answer? 
THE WITNESS: Yes, I did have it drawn. 

Q And you pulled out your gun, and you pointed it at 
the defendant; right? 

MR. LAVIN: Objection. Form of the question. 

THE COURT: You may answer. 

A And I pointed it at him? 

Q Yes. 

A Yes. 

Q In fact, where did you place the gun in relation 
to the defendant's body? 

A I probably -- I held it where it would be, you know, 
aimed at him, but I wouldn't place it anywhere on his body. 

I didn't place it on his body. 

Q Where were you aiming at? 

A The middle of his torso. 

Q Where was — did Costrf* draw his gun also? 

A I don't remember whether he had his drawn or not. 

Q Now, at that time when you picked up the surveil¬ 
lance, the defendant had a package; is that right? 

I 
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A That's correct. 

Q Did you see where he got the package? 

A He bropjght it out of -- I think it was the Gold 

Rail Bar. 

Q And having drawn the gun on him, did you tell him 
you were police officers? 

A Yes. 

Q Did you tell him he was under arrest? 

A No. 

Q Were you detaining him for the purpose of making a 

search? 

A Yes. 

Q Well, then he was under arrest, wasn't he? He 
couldn't leave with a drawn gun, could he? 

A Yes, he could have. 

Q What? 

A He could have. , 

Q What would Tiave happened if the defendant walked 
away without stopping and you had a gun drawn on him? You 
would have shot him; is that correct? 

A No, that's not correct. 

Q Tell me, did you open this package? 

A Yes, I did. 

Q What was it, a shopping bag? 
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Yes. 


Q What was in the shopping bag? 

A A number of containers of Epsom salts. 

Q A number of containers of Epsom salts? 

A Yes. 

Q How about anything else he had? 

A He had another, I think some toiletries there. 
That's about all. 

Q What? 

A Toileteries. I don't remember exactly what else 
he had there. The Epsom salts stuck out in my mind. 

Q . Let me see if I can refresh your recollection. Were 

there oranges in there? 

A There may have been. I don't remember. 

Q Did you open up the Epsom salts? 

A Yes. 

Q Did you taste the Epsom salts? 




Did you test it? 


No doubt in your mind it was Epsom salts? 


q And at that point did the defendant tell you that he 
had the Epsom salts for a reason? 


V, 












l 
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put your gun back In Its holster? 

A Yes. 

THE COURT: I don't want you to do that again, Mr. 

Barrett. 

MR. BARRETT: Mr. Pollack? 

THE COURT: I don't want you to do that again. 

MR. BARRETT: But look, Mr. Pollack, I am fighting 

I ' 

for my life here and I am -- this man is lying. 

THE COURT: Marshal, take this man out of the 

courtroom. 

(Defendant Barrett left the courtroom.) 

Now, I have told this jury before that sometimes it 

may happen that matter may be conveyed to you advertently or 

inadvertently which is not evidence in this case, for whatever 

the reason that anybody has. And I again ask you to disregard 

anything in respect to this incident. You are not to hold it 

against this defendant, and certainly not against any of the 

others, and you are certainly not to consider it evidence to 

enter into your consideration of the facts of this case. It 

is not evidence. The evidence is taken from the witness stand 

and the witnesses and the exhibits. 

Please proceed, Mr. Mitchell. 

Q Did you make a report of this search? 

THE COURT: I may say that I will give you a moment 

to step outside to consult with your client, and you can let 
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Q What? 

A We left at that point, yes. 

Q But you didn't leave until Officer Costas gave you 

instructions; is that right? 

A Yes. He came back and we left at that time. He 
didn't give me instructions. He just, you know, we left at 
that time. 

Q He told you to leave? 

A No. He didn't tell me to leave. We left. 

Q Didn't he tell you that his superiors had advised 

both of you to apologize and leave? 

A I don't remember his exact words. I know we did 

apologize and we did leave. 

Q Wasn't that under orders? 

A Yes, well, not — under orders to leave, Just to 


leave. 


You wouldn't apologize, would you? 

Yes. 

MR. LAVIN; Objection, your Honor. He didn't 


finish his answer. 


MR. MITCHELL: I will withdraw that question. 
Q Did you apologize? 

A Yes. 

Q What did you say to Mr. Barrett? 
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A "1 apologize." The exact words? 


Yes. 


^ A 1 don't remember my exact words. 

5 q This was sometime in October of 1972? 

8 A Yes. 

7 Q Did you inform Mr. Barrett that you were looking 

8 for drugs? 

9 A Ho. 

10 q Did you inform Mr. Barrett that there had been a 

11 burglary and you were looking for stolen goods? 

12 A No. 

13 q What did you tell Mr. Barrett to Justify this un- 

M lawful search? 

15 MR. LAVIN: Objection. 

16 | THE COURT: Sustained. 

17 q what did you tell Mr. Barrett? 

18 A Well, we asked him if we can question him. 

19 q What? 

20 A We asked him if we can question him. We Identified 

21 outselves, asked him If we could question him, at which time 

22 he said, you know, "Yes." There was nothing physical about 

23 It. I mean, we Identified ourselves to him, we asked him If 

24 we could ask him a few questions, at which time he said yes. 
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Q What were the questions you asked him? 

A How long he was living there. 

Q What did he tell you? 

A What his name was. 

Q What did he tell' you? 

A He lived there for a length of time. I don't 
remember the exact length of time he told me. 

Q Wasn't It approximately five years? 

A It may have been. 

Q Did you check at the hotel to find out how long he 
lived there? 

A My partner did, yes. 

Q And as a result of that check, did you ascertain 
that he lived there the period of time that he told you l 
A Yes. 

Q Did you ascertain the rent he was paying? 

A I don't remember finding out the rent that he was 
paying. 

Q Did your partner check on his reputation in the hotel 
MR.. LAVIN: Objection. 

THE COURT: You may answer 

A I think he did. I am not sure. You know, I wasn't 
there with him at the time when he was asking the questions. 

Q This was when in October of '72, do you remember? 
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A In the middle of the month. 

Q Middle of the month. And had you seen Mr. Barrett on 
another occasion leave the bar and grill with a package and 
go down to 49th Street and Broadway? 

A Did I? 

Q Yes. 

A No, I don't remember specifically. 

Q You don't remember? 

A I don't remember. 

Q Did you see him enter Kronfeld's Clothing Store with 

a package? 

A No, 

Q You are sure of that? 

A Pretty sure, yes. 

q How many times did you follow Mr. Barrett? 

A Once, maybe twice myself. 

Q What? 

A Once, maybe twice, myself. 

Q Outside of the occasion of the Epsom salts? 

A No, counting that. 

Q What? 

A Including that occasion. 

Q When was the other occasion? 

A It was Just he walked up Seventh Avenue for a bit, 
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and then he went down going west on 55th, I think, and I just 
I dropped off surveillance. I was told to come back. 

Q ' Did you ever follow him in an automobile up to 
110th Street and Madison Avenue where he entered a bar? 

A Yes, I did. 

Q That is another occasion that you followed him? 

A Yes. 


Q How many times did you follow him up to the bar at 
110th Street and Madison Avenue? 

A I followed him up to that area I think once. 

Q Was he carrying a package at that time? 


A I don't remember. 

Q Before you followed him, did you see him receive 
a package in the Stage Door Delicatessen? 


A No. 

Q What was the name of the bar he entered at Madison 
and 110th? 

A 1 really can't remember the name of the bar. 

Q Was it the Tintoritto bar? 

A It was that — that type of a name, yes. 

Q Did you go into the bar? 

A No. 

Q You dropped your surveillance, when he entered 

the bar? 

A Yes. 
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q On the occasion when you stopped Mr. Barrett In the 
hotel, would you search your recollection to see whether it 

was you that left and not Officer Costas? 

A It was — I really don't remember. As I said, that s 

how I remember It. ' 

Q What? 

A It might have been myself or Officer Costas, but j 
It was such a while ago that, you know, It was five or ten 

minutes, like I said, It wasn't — 

Q Let me see If I can refresh your recollection. Do 

you remember returning and saying to Officer Costas, "They 
have already caught the culprit that took the woman's purse, 
let's go," and then apologizing to the defendant? 

' r 

A No. 

Q You don't remember that. Would you say that didn't 

happen? 

A Yes. 

Q Did you make any written report of the incident? 

A Yes. We always make a written report. 

MR. LAVIN: Would this be a good time to recess, 

your Honor? 

THE COURT: All right. We will take a short recess 

while that Is gone into. 

The Jury may go out for a short recess. 
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(Recess.) 

MR. mTCHELL: May I proceed, your Honor. 

THE COURT: Yes, please go ahead. 

Q Was It your own Idea to stop Mr. Barrett that night 
in the lobby of his hotel?' 

A No, it was not. 

Q Who gave you instructions to stop him? 

A My superior officer. 

Q Who was your superior officer at that time? 

A Sergeant De Luca. 

Q Who? 

A Sergeant De Luca. 

Q The gentleman who testified previously? 

A Yes. 

MR. MITCHELL: I have no further questions. 

THE COURT: Do you have any further questions, Mr. 

LaRossa? 

MR. LaROSSA: Yes, I do. 

THE COURT: Go ahead. 

MR. LaROSSA: May I pass this up to you first? 

THE COURT: Court's Exhibit 34. 

(Court's Exhibit 34 marked.) 


THE COURT: So far as you are aware, Mr. Lavin, is 
there any difference between the two items except that one is 
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MR. LAVIN: As far as I am aware, no, there is no 
difference. 

THE COURT: All right. 

Go ahead, Mr. LaRossa. 

CROSS-EXAMINATION 
BY MR. LaROSSA: 

q Mr. Lino, how far was it from your vantage point in 

that automobile to the hotel? 

A About 200 yards, or thereabouts. About 200 yards. 

Q Was it more than one block? 

A No. No, it was one block, but it was up, it was six 

flights up, which makes it different. 

Q Your estimate is about 200 yards? 

A My estimate. 

q Do you remember ue asking you whether or not your 
report contained the phrase 50 thou. ? 

A Yes. 

Q I show you what has been marked 3561 for identifi¬ 
cation. I ask you to read it to yourself, please. 

Have you read it, sir? 

K Yes. 

Q Does that refresh your recollection that you put 


into the report "50 thou"? 
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Yes, it does. 



Q When I asked you before whether or not your report 
contained that phrase you were mistaken when you said it did 


not? 


A That report that you showed me? 



Yes. 


A I didn't see it in that report. That's what you 
asked me. 

THE COURT: Show it to him again. 

A There is no "thou" in this report. 

(The Court handed magnifying glass to the witness.) 
THE COURT: All right. Can we make a stipulation 

about this and go on to something else? 

MR. LaROSSA: I think we can stipulate that one is 

a photostat of the other. 

THE COURT: Can we stipulate also as to that the 

letter appears to be indistinctly reported in the photostat. 

and how they appear in the original? 

MR. LaROSSA: I assume we can, yes. 

THE COURT: All right. Isn't it fair to say that 
the photostat is indistinct but appears to contain the 
letters t-h-o-u which are distinctly reflected in the type¬ 
written copy from which the photostat was made? 

MR. LaROSSA: I think that is fair to state. 
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THE COURT: All right. Let's go on to something else 
q Mr. Lino, you don't have an exact recollection of 

that conversation, do you? 

A Exact? No. 

Q And you didn't memorize the conversation in that car 

that day, did you? 

A 1 tried my best.to memorize it. 

Q Did you memorize it? 

A I thought I did, fairly well. 

Q Do you remember testifying in this court in the 

spring of this year? 

A Yes. 


282: 


either? 


Do you remember being asked this question on page 
"Q. You didn't memorize the AugJSt 16 conversation 


"A. No, I did not." 

Right. 

Did you give that answer to that question? 
If that's what it says, yes. 

Was it true? 

Yes. 

Did you memorize it? 

1 said I tried. 
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Q So what you did in effect, did you not, is put down 
some time that evening what you believed to be the words that 
you heard that day? 

A Yes. 

Q And you never told anyone what those words were un¬ 
til some time later that day; isn't that right? 

MR. LAVIN: Objection to the form of the question. 
THE COURT: Overruled. 

You are to answer the question. 

A I'm sorry. Can I hear 5 the question? 

THE COURT: He wants to know did you mention the 
details of the conversation to somebody else before you 
reported it in your report. 

A Yes, I did. 

Q Who? 

A Sergeant De Luca. 

Q When did you do that? 

A Right after I got out of the trunk of the automobile 

Q Did he make notes of it? 

A Yes. 

Q Did you make notes as well? 

A No. I relayed it and he made the notes. 

Q When did you get out of that automobile? 

A About an hour after the conversation. 


ea 
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By the way, this conversation that you related is not 


the only one that you heard in the trunk of the car that day; 

isn’t that right? 

A That's correct. 

Q You heard conversations regarding — Withdrawn. 

You heard conversations about people you couldn't 

identify; isn't that right? 

A On that day? 

Q Yes, on August 16. 

A Yes. 

Q And you tried to report those to Sergeant De Luca 

as well, didn't you? 

A Yes. 

Q How many conversations did you report to Sergeant 
De Luca after you got out of that car? 

A# I think it was three. 

q And you tried to do it in narrative form, did you 


not? 


A 

Q 


Yes. 


And you tried to attribute certain words to certain 

individuals; isn't that right? 

A Yes. 

Q And as you sit there now, you are not absolutely 
sure of those words, are you? 
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A 1 am as sure -- when you say I am not sure, I am 
sure from what I said, yes. I wouldn't just make up a word 
to make it sound right. I would put down what I heard. 

Q In other words, you remember each and every word tha 
you testified to here? * 

A Yes. 

Q And you didn't substitute any one word? 

A No. 

Q Nor fill in a word? 

A No. 

Q Nor give the general conversation? 

THE COURT: I don't know what that question means. 
MR. LaROSSA: I will withdraw it. 
q. In other words, you memorized each and every word 
you heard, you gave it to us here in court; isn't that right? 

MR. LAVIN: Objection to the form of the question. 
THE COURT: It has been covered. Sustained. 

Q Each of the words that you have attributed to each 
of the individuals that you have testified to here, are you 
absolutely sure of every word? 

MR. LAVIN: Objection to the form of the question. 
THE COURT: Overruled. 

A Yes, I would have to say yes. 

Q Do you consider your memory to be better than 
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average? 

A No, I wouldn't say it is better than average. 

Q You don't have a recall that's considered to be 

better than anyone else’s that you have ever met, do you? 
A I would say yes to that. 

Q It is good? 

A It is better than some people I have met. 

Q Is it photographic? 


Not that far? 


MR. LaROSSA: I have no further questions, Mr. Lino. 
THE COURT: Any redirect examination? 

MR. LAVIN: No, your Honor. 

THE COURT: All right. Thank you very much. You 


are excused. 




(Witness excused.) 

THE COURT: Next witness. 

MORTIMER MORIARTY , called as a witness 

by the Government, was duly sworn and testified as follow- 
DIRECT EXAMINATION 
BY MR. LAVIN: 

Q Mr. Moriarty, you are a special agent of the Drug 
Enforcement Administration, are you not? i 
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Yes, I am. 


q I direct your attention to September 26, 1973. Were 

you on duty that day? 

A Yes, I was. 

Q Can you tell us Where you were? 

A I was -- the exact location? 

I q Well, yes. 

A In the vicinity of Bronxdale Avenue and Paulding 

Avenue in the Bronx, I believe. 

Q Did you do anything at that time? 

A Yes, I did. 

Q Tell us what that was. 

A I arrested someone. 

Q Who was that? 

A Mr. Al Catino. 

Q Do you see Mr. Catino in the courtroom? 

A Yes, I do. 


please? 


Would you point him out for the Court and jury, 


Sitting in the brown jacket with the brown turtle¬ 


neck near the partition between the guests and the Court. 

MR. LAVIN: Your Honor, may the record reflect 
that the witness has identified Alfred Catino? 


THE COURT: Yes. 
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Can you describe for us the circumstances of the 

I was -- 

MRS. ROSNER: I am going to object to this, your 
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Honor. 


THE COURT: Overruled. I will take it subject to 


connection. 


A Would you repeat the question? 



MR. LaROSSA: I object on behalf of my client, your 

Honor. 

THE COURT: Unless otherwise indicated this will 

relate solely to the defendant Catino. 

What were the circumstances of the arrest? 

A I was with Sergeant Bernard Gillespie of the New 
York City Police Department and we were there for the purpose 
of arresting Mr. Catino, and we had staked out his apartment 
house and we were waiting for him to come out of the apartment 
house. At one time I saw Mr. Catino walking on Bronxdale 

Avenue. 

MRS. ROSNER: I am going to object to this, your 

Honor, and move to strike; irrelevant. 

THE COURT: Don’t get the entire narrative. The 

only question was the circumstances of the arrest. 

A I saw Mr. Catino on the street. I told him -- I 
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followed him for awhile trying to catch up to him, and I told 
him to stop, that he was under arrest, and I arrested him. 

Q Did he have anything with him at the time of his 



arrest? 

A Yes, he did. ' 

Q What was that? 

A It was a paper bag containing a box containing eight 

pharmaceutical thermometers. 

MRS. ROSNER: Your Honor, at this time I would renew 
the objection which was made in chambers. 

THE COURT: The objection is overruled. 

Q I show you what has been marked Government Exhibit 
54 for identification. Can you identify that, please? 

A Yes, I can. I see my initials on the back with the 

date. 

Q What is Government Exhibit 54? 

A It is a blue box containing -- 

Q Is this the box? 

A Yes. 

Q That you took from Mr. Catino? 

A Yes, it is. 

Q Was the label scraped off in that manner? 

A Yes, it was. 

Q 1 show you what has been marked Government Exhibits 
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54 -A through Government Exhibit 54-H for identification. Can 
you identify each of those eight items, please? 

THE COURT: Court's Exhibit 35 has been handed up. 

I repeat again, ladies and gentlemen of the jury, that this 
evidence is being taken as' against the defendant Catino only. 
(Court's Exhibit 35 marked.) 

A Yes, I do. All eight contain my initials and the 

date 9/26/73. 

Q That is each of Government Exhibits 54-A to 54-H; 

is that right? 

A Yes, it is. 

Q I show you 54-E for identification. Was^-that'rlabel 
fc.florj&eA. 0 ff i n that manner when you seized it from Mr. 
Catino? 

A To the best of my recollection, yes, it was. 

Q Did each of these exhibits, 54-A through 54-H, 
contain inside the thermometer which is inside them now? 

A Yes, they did. 

MR. LAVIN: Your Honor, at this time the Government 
would offer Government Exhibits 54 and 54-A through 54-H in 
evidence. 

MRS. ROSNER: I would renew all the objections 

previously noted, your Honor. 

MR. MITCHELL: Your Honor, 1 object on behalf of 
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Defendant Barrett as to the admissibility. 

THE COURT: *t is being offered as against the 

defendant Catino and you object to it? 

MR. MITCHELL: I have no objection to that. 

MR. DUKE: Your Honor, I object on the basis of 

Court Exhibit 35. 

THE COURT: Anything else? 

Objection is overruled. 

MR. LaROSSA: I join in theobjection raised in 
Exhibit 35. 

THE COURT: You object to it being offered against 
Catino only? 

MR. LaROSSA: Yes, sir, I do. 

THE COURT: All right. As to you it is received 
subject to connection then, if you object to it on a limited 
basis. 

MR. LaROSSA: No, 1 don't object in that manner. 

I object in any way to its being introduced, under United 

States against Bruton. 

THE COURT: All right. Overruled. 

54 and 54-A through H received. 

(Government Exhibits 54 and 54-A through 54-H 
* 

received in evidence.) 

MR. LAVIN: Your Honor, may those exhibits be said 


/ 
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to include the cease of the thermometer and the thermometer 


inside. 


THE COURT: Yes. 

Anything else? Any cross-examination, Mr. LaRossa? 
MR. LaROSSA: No'. 

THE COURT: Mr. Duke? 

MR. DUKE: No questions. 

THE COURT: Mrs. Rosner? 

MRS. ROSNER: Just a few questions, your Honor. 

CROSS-EXAMINATION 
BY MRS. ROSNER: 

Q Mr. Moriarty, after you seized those thermometer? 
from Mr. Catino, did you or one of your fellow officers or 
agents cause them to be submitted to a United States chemist? 

A Yes, I did. 

Q You did that personally, sir? 

A Yes, I did. 

Q And did you cause him to conduct an analysis to 
determine whether there was any trace of narcotics on any of 

those thermometers? 

A Yes, I did. 

Q And what was the result of that analysis? 

A It was negative. There was no traces. 

Q Of any narcotic? 
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A 1 caused it to be investigated for traces of heroin, 
specifically, and there was no heroin present which was the 

test I asked him to do on it. 

Q Didn't you instruct the chemist to perform analysis 

to determine whether cocaine or any oth*>r controlled substance 
might have been on them? 

A As I recall, it was explained to me by the chemist 
that if there were any traces, since those were immersion 
thermometer. 1 and would not have come in contact with the 
narcotic itself had they been used to test. 

MRS. ROSNER: Your Honor, I move to strike that 
answer as not being responsive to the question asked. 

A The chemist — 

THE COURT: I think that -- what were you going to 


say? 

THE WITNESS: The chemist instructed me that they -- 
if they could test for anything, they could probably only test 
for one drug because at that point they would have washed the 
thermometers and they wouldn't have -- they wouldn't be able 
to test for more than one drug, so they asked me to pick a 
drug that I wanted them tested for. As I recall, I packed 
heroin. 

Q And the result of that analysis? 


A Negative. 
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Q Was that there was no heroin present on those 

thermometers; is that correct? 

A To the best of my knowledge, yes. 

MRS. ROSNER: I have no othet questions, your Honor. 

THE COURT: Any questions, Mr. Peluso? 

MR. PELUSO: No questions. 

THE COURT: Any questions, Mr. Mitchell? 

MR. MITCHELL: No. 

THE COURT: All right. Any redirect examination? 
MR. LAVIN: No, your Honor. 

THE COURT: You may step down. 

(Witness excused.) 

DAVID SAMUEL, called aS a witness by the 

Government, was duly sworn and testified as follows: 

direct examination 
BY MR. LAVIN: 

q Mr. Samuel, you are a special agent of the Drug 
Enforcement Administration, are you not? 

A Yes, sir. 

Q How long have you been with the Drug Enforcement 

Administration? 

A Two and a half y^ars. 

q I direct your attention now to August 17, 1973. 
Were you on duty at that time? 
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At that time? 



THE COURT: What, if anything, did you do at that 

time? 

Objection is sustained. 

What, if anything, did you do at that time? 

THE WITNESS: Mr. Mallah was searched and handcuffed. 

8 He was brought into the bedroom, seated in a chair, and read 

9 his constitutional rights. 

10 q What happened after that, sir? 

MR. MITCHELL: Objection, your Honor. 


THE COURT: Taken subject to connection. You may 


go ahead. 


A Personal papers and a sum of cash which was lying 

15 on the bedside table and on the dresser were seized. Mr. 

16 Mallah, the papers and money were then removed to our office. 

i 

tn MRS. ROSNER: Your Honor, may we have an objection 

on behalf of the other defendants and an instruction? 

THE COURT: Yes. This evidence will be considered 

only against the defendant Benjamin Mallah. 

Q I show you what has been marked 76 for identifi¬ 
cation. Can you identify that? 

A Yes, sir. This is one of the items seized. It is 

an identification card from the East New York Savings Bank 
showing Mr. Mallah's -- 
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MR. LaROSSA: Objection. 

THE COURT: You can't say what it shows. East New 
York Savings Bank, you say? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

Q Government's Exhibit 77 for identification. 

A This is a savings account deposit book from the 
East New York Savings Bank. 

Q 72 for identification. 

A Application for social security card in the name of 
Morris Geller. 

MR. LaROSSA: Objection. 

THE COURT: Strike out the name. Just application 
for social security card. 

Is there a date on it? 

THE WITNESS: It is made out 9/28 -- excuse me -- 

8/7/73. 

Q Government Exhibit 73 for identification. 

A This is a receipt for a television. 

Q Government Exhibit 74 for identification. 

A The lease, apartment lease. 

Q Government Exhibit 75 for identification. 

A A toupee. 

Q And Government Exhibit 78 for identification. 
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THE COURT: Wait a minute now. Have you got the 

right number? Wasn't 78 the application? 

MR. LAVIN: 72 was the application, your Honor. 

THE COURT: Thank you. What was the next one after 

that? What was 78? 

(Record read.) 

Q What is 78 for identification? 

A The sheet includes a Florida driver's license, 

Florida transfer registration certificate for sale of an 
automobile. 

THE COURT: I don't think anybody can hear you, sir. 

A Excuse me. A social security card, savings bank 
book from the Home Federal Savings in Hollywood, Florida, a 
receipt from an apartment in the amount of $J32, Florida 
driver's license, and transfer tax certificate. All from 
Florida. 

Q You tfestified a quantity of money was seized? 

A Yes, sir. 

q Is that correct? How much was that? 

MR. LaROSSA: Objection. 

THE COURT: Overruled. Taken as to Mr. Mallah only. 

A $8,552.56. 

MR. LAVIN: May this be marked 79 for identification. 
(Government Exhibit 79 marked for identification.) I 






L 
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MR. LAVIN: Your Honor, at this time the Government 
would offer Government Exhibit -- 

THE COURT: What is Government Exhibit 79? 

Q Yes, what is Exhibit 79? 

A If I could see the envelope I could -- Exhibit 79 
is the $8,552.56 which I sealed in this envelope the night of 
the arrest. It is a plastic heat-sealed envelope. 

Q Can you tell how much of that was in green currency 
and how much was in cash, from your notes there? 

A I can't remember how I made the notes out. I 
believe it indicates approximately $5,000 in one hundred dollar 
bills, and the rest in various denominations. 

Q How much silver was there? 

A No more than three or four dollars. 

MR. LAVIN: Your Honor, at this time the Government 
offers Government Exhibits 72 through 79 and we would ask that 
the change be included in 79. 

MR. LaROSSA: Objection. 

THE COURT: This is being received solely as against 

l 

the defendant Benjamin Mallah and the objection is overruled. 

Taken subject to connection. 

MR. LaROSSA: My objection is based upon foundation.; 

THE COURT: I have received Court's Exhibit 36. 

(Court's Exhibit 36 marked.) 

: 








mbgs 


Samuel-direct 


1264 


THE COURT: Objection is overruled. 

MR. DUKE: Your Honor, may the record show that 36 
applies to the exhibits that were just now offered as well? 

THE COURT: Anything else, Mr. Lavin? 

MR. LAVIN: Yes,' I'd like the witness to identify 

some of these items. 

THE COURT: Go ahead. 

MR. LAVIN: I thought there was an objection from 
Mr. LaRossa. 

THE COURT: They are received in evidence as indi¬ 
cated. 

(Government Exhibits 72 through 79 received in 

evidence.) 

Q I show you Government Exhibit 72 in evidence. Can 

you tell us what that is? 

A Application for social security card. 

Q In whose name? 

A Morris Geller. 

Q What is the address there? 

A 420 East 66th Street, Apartment 3-F. 

THE COURT: And the date of it? 

THE WITNESS: Dated August 7, 1973. 

Q 1 show you Government Exhibit 73 for identification 


Can you tell us what that is? 
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A 73 consists of a receipt for a Sony television. 

MR. LaRossa: Objection. 

THE COURT: Let me see that paper. 

(Witness hands document to the Court.) 

THE COURT: The objection is overruled and it is j 
taken subject to connection in line with the procedure indicate 

in the robing room earlier today. 

MRS. ROSNER: Your Honor, I take it that is subject 

to connection as to Mallah only? 

THE COURT: As to what? 

MRS. ROSNER: As to Mallah only. 

THE COURT: Yes. 

A It is a receipt for a Sony television for Mr. Geller 
420 East 66th Street. 

Q And the piece of paper under that? 

THE COURT: Dated what? 

THE WITNESS: It is dated August 1, 1973, in the j 
amount of $146.73. Attached to it, which I don't believe was 
mentioned the first time I looked at it, is an application 
for a First National City Master Charge Card in the name of 
Morris Geller, 420 East 66th Street, Apartment 3-F. 

THE COURT: Dated when? 

THE WITNESS: This is dated — I don't see -- there 
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is no date on it. 
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THE COURT: All right. 

MR. LaROSSA: Move to strike the exhibit. 

THE COURT: No, the motion is denied. Do you want 

to look at it? 

MR. LaROSSA: I have seen it. 

THE COURT: All right. 
q Government Exhibit 74 in evidence. 

A Exhibit 74 consists of a standard apartment lease 
made out on the 27th of July 1973 In the name of Mr. Morris 
Geller,420 East 66th Street, Apartment 3-F. Rent In the 

amount of $200 per month. 

Q Plaintiff's Exhibit 75. 

A Exhibit 75 consists of a toupee which was found in 

the apartment, apartment 3-F. 

Q Government Exhibit 76. 

A Exhibit 76 is an identification card from the East 
New York Savings Bank in the name of -- there is no name 

it but there is an account number. 

q Is there a picture on there? 

It is. 

Whose? 

A picture of Benjamin Mallah. 

What is Mr. Mallah wearing in the picture? 

He is wearing a toupee. 


A 

Q 

A 

Q 

A 

















mbgs 


Samuel*direct 


1268 


deposit or May 16, 1972 for $300, a state of Florida driver's 
license for David Barton, 2008 Jackson Street, Hollywood, 
Florida, Florida transfer registration certificate for the 
purpose of a 1973 Pontiac in the name of David Barton, 2008 
Jackson Street, Hollywood,, Florida. A receipt for sales tax 
for the state of Florida in the name of David Barton, 2008 
Jackson Street. And two receipts, received from David Barton 
amount of $265.01, and $13.29 on another. It says for lease. 

I don’t know what apartment they are for. 

Q Government Exhibit 79. 

THE COURT: Let me see that 78 a minute, please. 

All right. Exhibit 79 is the next one. 

A Exhibit 79 consists of the currency part of the 
money seized, the non-coin, at the time of the arrest. 

THE COURT: Bills? 

THE WITNESS: The bills. 

q Did you make a tally of the various denominations 

of the bills and the amounts? 

A I believe a tally was made. I didn't make it 

personally. 

Q Did Mr. Mallah have any identification on him in th< 
name Mallah? 

MR. LaROSSA: Objection. 

THE COURT: I will sustain it in that form. 
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Q Did Mr. Mallah have any other identification? 

THE COURT: Did you ask for any other identification 
other than the identification that you have described here? 

THE WITNESS: We didn't ask for any and none other 
was found. ' 

Q Did you make a search in the apartment for any other 
identification? 

A Yes, we did. 

Q What was the result of the search? 

MR. LaROSSA: Objection. 

THE COURT: Overruled. 

A No other identification was found. 

Q Had you been conducting a search for Mr. Mallah 
prior to that time? 

A Yes, I had. 

Q From when? 

MR. LaROSSA: Objection. 

THE COURT: Overruled. This testimony is all being 
taken only as to the defendant Benjamin Mallah. 

You may answer. 

A April 16, 1973, until the day of the arrest. 

Q Can you tell us what efforts you made to locate 

Mr. Mallah? 


MR. LaROSSA: Objection. 
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THE COURT: Overruled. 

A Well, myself and Special Agent Levinson conducted a 
number of interviews at what we believed to be non-residences 

of Mr. Mallah in the New York area. 

MR. LaROSSA: I tobject and move to strike. 

THE COURT: Strike out everything about what you 
believed to be non-residences, and you may have in evidence 
that you made a number of searches. 

What else? 

MR. LaROSSA: I don't believe searches were what he 
testified to. 1 think he said interviews, your Honor. 

THE COURT: Was it interviews? 

THE WITNESS: Interviews. 

THE COURT: Interviews;: correction. Interviews. 

A At the end of June 1973 I traveled to Miami, 

Florida for approximately one week in an attempt to locate 
Mr. Mallah. 

If I could backtrack,at the beginning of June I 

interviewed Mr. Mallah's girl friend — 

MR. LaROSSA: Objection. Move to strike. 

THE COURT: Strike that out. 

You interviewed a person. 

THE WITNESS: Yes, a woman. Miss Nancy O'Malley. 
And general surveillances were conducted throughout 



mbgs Samuel-direct 1271 

the period at areas we believed Mr. Mallah frequented. 

MR. LaROSSA: Objection, move to strike. 

THE COURT: Strike out what you believed. 

The jury will disregard what the officers believed. 

We are interested only in the movements that they made. 

Q Did you go anywhere else? 

A Just in the general Metropolitan area. 

MR. LAVIN: May I have a moment, your Honor? 

I have no further questions of this witness. 

THE COURT: Mr. LaRossa? Any questions? 

MR. LaROSSA: Yes, but may I pass up a note quickly 
to you,please? 

THE COURT: Yes. 

Let me see Exhibit 76 while Mr. LaRossa is writing 

that out. 

(Document handed to the Court.) 

THE COURT: Court's Exhibit 37 has been handed up. 
(Court's Exhibit 37 marked.) 

THE COURT: Go ahead, Mr. LaRossa. 

(Government Exhibits 80, 81 and 82 marked for 
identification.) 

THE COURT: There is no objection to the genuineness 
of Exhibits 80, 81 and 82, is there? 


MR. LaROSSA: No, sir. 1 object to their 
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introduction but I do not contest the foundation. 

THE COURT: All right. They are received against the 

x 

defendant Benjamin Mallah, subject to connection as to him. 

(Government Exhibits 80, 81 and 8z received in 

evidence.) ' 

THE COURT: You may describe to the jury very 
briefly what they are; but briefly, please. 

MR. LAVIN: Yes. Government Exhibit 80 is an 
indictment, 73 Cr 330, filed on April 13, 1973 charging Mr. 
Mallah and others with conspiracy to violate the federal 
narcotics laws. 

Government Exhibit 81 is a docket for that indict¬ 
ment, 73 Cr 330, which indicates that the indictment was filed 
on April 13, 1973; and bench warrants were issued for all 
defendants. And it also indicates that a bench warrant was 
issued for Benjamin Mallah. 

Government Exhibit 82 in evidence is a bench warrant 
issued April 13, 1973 for the arrest of Benjamin Mallah and 
it is on indictment 73 Cr 330, and the return is on August 17, 
1973, and it is returned by David Samuel. 

THE COURT: When the Government lawyer talks about 
'•criminal," what he is talking about is that is the way they 
have the dockets, criminal dockets. 73 means 1973 criminal 
docket page so and so. That is what that reference is. 


/ 
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Samuel 

All right. Go ahead, Mr. LaRossa. 

I have Court's Exhibit 38. 

(Court's Exhibit 38 marked.) 

THE COURT: I have already indicated the limited 
scope of Exhibits 80, 81 and 82, and those were the reference 
in the record will suffice and the contents are not going to 
be put before the jury other than as already indicated. 

Go ahead. 

MR. LaROSSA: Your Honor, I didn’t get a chance to 
look at this Exhibit 81. I thought it was limited to the 
purpose, and in the offer I asked your Honor to look at this 
now to -- 

(Document handed to the Court.) 

MR. LaROSSA: Your Honor, I didn't understand your 
Honor's ruling on that. Apparently you have cleared that up 
without me knowing it. Mr. Duke just informed me. 

THE COURT: I think it is cleared up. 

MR. LaROSSA: So do I. I didn't understand what 
your Honor said. I'm sorry. 

THE COURT: Yes. That is for record purposes only 
and not for any other purpose. 

CROSS-EXAMINATION 
BY MR. LaRossa: 

Q I chow you what has been marked Exhibit 82. Have 
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you ever seen this before, sir? 


A This Is a Xerox copy of the arrest warrant which I 


returned. 

Q What is the date on It, sir? 

A It was returned'On the 17th of August 1973. 

Q No, the date of the arrest warrant. 

A Issue? 

Q Yes, sir. 

A April 13, 1973. 

Q 1973? 

A That is correct. 

Q So prior to that day, sir, there was no warrant out 

for Mr. Mallah, was there? 

A Not to my knowledge. 

Q And when you or any other agents received that on 
that particular day, you then attempted to find him to execute 
that warrant; is that right? 

A That's correct. 

MR. LaROSSA: May I approach the witness with this? 
THE COURT: Yes. 

Q Referring to Exhibit 78, sir, the top left-hand 


corner is a social security card. Right? 
A Yes, sir. 

Q For the name David Barton? 
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A Yes, sir. 

Q Can you tell us whether or not you determined when 
that social security card was issued? 

A No, we did not. 

Q Was it issued prior to April 13, 1973? 

A I have no idea. 

Q Right underneath that is a rent receipt made out to 
David Barton, isn't it? 

A Yes, sir. 

And certainly that is before April 1973, isn't it? 
Yes, it is. 

t 

It is July 1972? 

That's correct. 

At a time when this warrant was not in existence; 

is that right? 

A That's correct. 

Q The savings book, Home Federal Savings and Loan 
reflecting a $300 deposit -- I'm sorry, the Name David Barton- 
what was the date of that deposit? 

A May 16, 1972 . . 

Q Prior to the date of that warrant being issued; 

isn't that right? 

A Yes, sir. 


Q What was 


the date of that operator's license? 
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A Yes, sir. 

MR. LaROSSA: Thank you. I have no further questions. 

THE COURT: Any questions by any other defendant? 

No questions. 

Any redirect? ' 

MR. LAVIN: Just one question. 

REDIRECT EXAMINATION 
BY MR. LAVIN: 

Q At the time you made the arrest, did you announce 
who you were when you knocked on the door? 

A Yes, we did,, 

Q How many agents were with you at the time? 

A Four. 

MR. LAVIN: I have no further questions. 

THE COURT: All right. Thank you very much. You 
may step down. 

(Witness excused.) 

THE COURT: We will now take a recess until tomorrow 
morning at ten o'clock. 

Again, please let me repeat what I said to you 
before, please doh't discuss this case among yourselves and 
don't discuss it with anyone else. Keep an open mind on this 
case until you have heard all of the evidence and heard the 
charge of the Court, if any, in connection with tno case, 
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which will set the ground rules for your consideration. 

We sat a little later tonight than normally, and I 

beg your indulgence on that account. 

I hope you have a restful evening. I 11 see you 

here tomorrow morning on time at ten o'clock to start. 

Good night. 

(The jury left the courtroom.) 

THE COURT: Mrs. Rosner, the jury is now gone. I 
am going to advise Mr. Kenny that the person that we discussed 

is no longer needed. Is that right? 

MRS. ROSNER: Just one moment, your Honor. 

Would it be possible to reserve decision on that 
matter until the a.m., and I will be able to advise the Court 

first thing in the morning? 

THE COURT: All right. I will state on the record 

since it is in the absence of the jury the name of the indi¬ 
vidual so that you will have a record of who it is. 

Herbert Sperling. 

MRS. ROSNER: Thank you, your Honor. 

THE COURT: Did you want to see me? 

MR. LaROSSA: One thing, please. 

THE COURT: Yes? 

MR* LaROSSA: Would it be inconvenient for your 
Honor to rule on the questions that we discussed in the robing 
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room now, rather than wait until the end of the Government's 
case? If your Honor is going to accept k the evidence, it means 

bringing a witness here. 

THE COURT: It would not be inconvenient. Just tell 
me what you have in mind. ' Just hand up what you have in mind. 

MR. LaROSSA: I don't have them written. I was goin; 

to orally read them into the record. 

THE COURT: Why don't you write out what you have in 

mind and come down to my chambers with your material and then 
I can let you know and then place it on the record in the 
morning on the basis of what I tell you. Is that all right? 
MR. LaROSSA: Fine; sure. 

THE COURT: I will be there for about an hour, hour 
and a half. 

MR. LaROSSA: May it be a little later, because 

Judge Carter is waiting for me. 

THE COURT: I will be here until 6:30. 

(Adjourned to Thursday, January 3, 1974, at 


10:00 a.m.) 
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UNITED STATES OF AMERICA 
v 

BENJAMIN MALLAH et al. 


73 Cr 881 


New York, January 3, 1974 
10:00 a.tn. 


(Trial resumed.) 

(In open court; jury present.) 

THE COURT: All right, Mf. Lavin. 

MR. LAVIN: Your Honor, at this time I would like 

i 

to read some stipulations to the jury. 

THE COURT: All right. 

MR. LAVIN: It is stipulated by counsel for the 

Government and counsel for the defendant Mallah that if Nancy 
O'Malley were called to testify, she would testify that she 
and Bonjamin Mallah were together in Hallandale, Florida on 
April 15, 1973. There Benjamin Mallah told her he was going 
downstairs, and when he returned, Benjamin Mallah told Nancy 
O'Malley "There's been some trouble. I have to leave." And 
that after that, Benjamin Mallah then packed his bags and 
left Miss O'Malley's apartment in Hallandale, Florida. 

MR. NESLAND: May the record reflect that I have 
marked two plastic lock-seal envelopes which I opened 
previously as Government Exhibit 58 for identification. I 
have removed the contents therefrom. I removed from there 
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four lock-sealed envelopes which were previously opened, 
which I have marked collectively as Government Exhibit 58-A 
for Identification. And I have removed from Government 
Exhibit 58 for Identification Government Exhibits 58-B, 58-C, 
58-D, 58-E, 58-G, 58-G and 58-H for Identification, all of 

which I have previously marked. 

At this time I will read a stipulation: 

It Is stipulated and agreed between the Government 
and all defense counsel that Jack Fasanello, If called as a 
witness, would testify that on May 15, 1973, he accompanied 
agents to Room 38 and Room 46 at the Bar Harbor Motel In 
Massapequa, Long Island, and collected samples as follows: 

From Room 38 at the Bar Harbor Motel, Government 
Exhibit 58-B for identification and Government Exhibit 58-C 
for Identification. 58-B for Identification are vacuum 
sweepings of two bedspreads. Government Exhibit 58-C for 
Identification are vacuum sweepings of the perimeter of the 
rug and under the bed. 

And that he put those samples from Room 38 of the 
Bar Harbor Motel Into a lock-sealed envelope which he then 
locked and sealed. 

That from Room 46 at the Bar Harbor Motel, he 

collected the following samples: 

Government Exhibit 58-F for Identification, which 
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were sweepings from the bedspread, and Government Exhibit 58-G 
for Identification, which were vacuum sweepings of the 
perimeter of the rug and under the bed in Room 46. And that 
he put Government Exhibits 58-B and C and Government Exhibit 
56-F and G into lock-sealed envelopes which he then locked 
and sealed. 

And that on May 30, 1973, he performed an analysis 
on the samples with the following results: 

From Room 38 at the Bar Harbor Motel, Government 
Exhibit 58-B for identification was found to contain traces 
of heroin. Government Exhibit 58-C for identification, from 
the same room, was found to contain traces of marijuana and 
traces of heroin,'. 

From Room 46 of the Bar Harbor Motel, Government 
Exhibit 58-F for identification contained no controlled 
substances, and Government Exhibit 58-G for identification 
was found to contain traces of marijuana and traces of 
heroin. 

And that he thereafter pladed Government Exhibits 
58-B and C, and Government Exhibits 58-F and G for identi¬ 
fication into lock-seal envelopes which he subsequently 
opened and thereafter he placed Government Exhibit 58-B and 
C for identification, Government Exhibit 58-F and G for 
identification, into another lock-sealed envelope that was 
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locked and sealed. 

At this time the Government would move to 

THE COURT: Just a minute, please. I have Court's 

Exhibit 39. 

(Court's Exhibit 39 marked.) 

THE COURT: Go ahead. I just want to record the 
fact that I have it. 

MR. NESLAND: At this time the Government would 
move into evidence Government Exhibits 58-B for identifi¬ 
cation, C for identification, 58-F and 58-G for identifi¬ 
cation. 

MR. MITCHELL: Objection. 

MR. DUKE: Objection. 

MR. LaROSSA: Objection. 

MR. PELUSO: Objection. 

THE COURT: The sweepings analyses are received 
subject to connection. 

Would you give me again the date? I think you 

said they were analysed on May 30? 

MR. NESLAND: Yes, your Honor. 

THE COURT: All right. 

(Government Exhibits 58-B, 58-C, 58-F, and 58 G 
received in evidence.) 

MR. NESLAND: May the record also reflect that 
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I have:in my hand a lock-sealed plastic envelope which I 
have previously opened and marked as Government Exhibit 59 
for identification. I have removed the contents therefrom, 
which were two lock-sealed envelopes which were opened and 
which I have marked Government Exhibit 59-A for identifi¬ 
cation. I have also removed therefrom four plastic lock- 
sealed envelopes which I have marked Government Exhibit 59-B 
for identification, 59-C for identification, 59-D for identir 
flcatlon, and 59-E for identification. 

The stipulation with respect to them, may I read 
it to the Jury7 

THE COURT: Yes. 

MR. NESLAND: Mr. Fasanello would further testify 
that on May 1, 1973 he vacuum-swept and obtained sweepings 
from a rubber mat in the trunk of a brown Mercedes, License 
No. LM 6530, and that he put those samples contained in four 
Whlrlpak bags, Government Exhibits 59-B for identification, 
59-C for identification, 59-D for identification, and 59-E 
for identification, in a lock-sealed envelope which he 
locked and sealed. That he performed an analysis on the 
sweepings on May 7, 1973, and found the sweepings taken from 
the rubber mat in the trunk of the car to contain traces of 
heroin, and that he put that Whlrlpak bag into a lock- 
sealed envelope along with the other three Whlrlpak bags 
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containing sweepings from other parts of the car which he then 
locked and sealed. 


At this time the Government moves for Government 
Exhibits 59-B, C, D, and E for identification into evidence. 

THE COURT: Have we identified the Mercedes-Benz 


in the record heretofore? 

MR. NESLAND: Pardon? 

THE COURT: Have we identified the Mercedes-Benz 

in the record heretofore'! 

MR. NESLAND: Mr. Stromfeld testified to tt other 

than the license plate, your Honor. 

THE COURT: What is there in the record that 

connects the Mercedes-Benz to that license plate which 
identifies this particular car in the record? 

MR. LAVIN: Your Honor, I don't believe there i» 
p connection as far as the license plate. There is a 
connection as far as the car itself. I would wonder if . 
counsel -- 

ft 

THE COURT: Are you offering ^hything in evidence? 
MR. NESLAND: Just the sweepings from that car. 

THE COURT: Yes. You are offering it in evidence? 
MR. NESLAND: Yes. 

THE COURT: What do the defendants say about that? 



MR. MITCHELL: Objection. 
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LaROSSA: I am writing something out, if 1 



MR. DUKE: I object. 

THE COURT: Is the objection based in any way on 
the identification of the car, or is it a general objection? 
MR. LaROSSA: This is very specific, if I may 

Just have a moment, please. 

THE COURT: What I want to know is whether anybody 

claims that there is a gap in the proof as to this particulai 



MRS. ROSNER: Your Honor, I object to that basis 

and as an additional ground -- 

THE COURT: You do object on that basis? 

MRS. ROSNER: Yes. 

THE COURT: We will keep them marked for identi¬ 
fication for the moment. 

MRS. ROSNER: There is an additional ground which 
may obviate the problem, your Honor, if Mr. LaRossa can send; 
a note up to the Court. 

MR. NESLAND: Your Honor, while they are writing 
the objection, may I read another stipulation in evidence? 
THE COURT: Yes. 

MR. NESLAND: It is stipulated and agreed between 
ths Government and all defense counsel that if called a 
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witness, Frederick Martorell would testify as follows: 

That he Is employed by the Drug Enforcement 
Administration as a forensic chemist and Is fully qualified 
to analyze material believed to contain controlled substancei; 
that on February 15, 1972, he received Government Exhibit 56-D 
for Identification In a locked and sealed envelope, and It 
was In a locked and sealed conditions, and that Mr. Martorel.. 
opened It and removed two double plastic bags, each con¬ 
taining a quantity of white powder. Government Exhibit 56-E 
for Identification and Government Exhibit 56-F for Identi¬ 
fication, and that he performed an analysis on the white 
powder found In Government Exhibit 56-E for Identification 
and found it to contain 477.50 grams of 53.72 percent 
heroin hydrochloride; and that he found Government Exhibit 
56-F for Identification to contain 462.5 grams of 54.05 
percent heroin hydrochloride. And that after completing his 

e 

tests, he returned Government Exhibit 56-E for identification 
to the lock-sealed envelope, Government Exhibit 56-B for 
Identification, and he returned Government Exhibit 56-F for 
Identification to another lock-sealed envelope, Government 
Exhibit 56-C for Identification. 

And that on June 27, 1973, Government Exhibit 56-B 
for Identification and Government Exhibit 56-E for Identi¬ 
fication were opened, and thereafter Government Exhibit 56-E 
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and 56-F were placed into Government Exhibit 56 for identi¬ 
fication, a lock-sealed envelope. 

Mr. Martorell would further testify that he 
performed an analysis on the following exhibits with the 
following results: 

Government Exhibit 41-A for identification, the 
finding was manite. 

Government Exhibit 43-B for identification, the 
finding was lactose. 

Government Exhibit 44-B for identification,the 
finding was lactose. 

Government Exhibit 45-B for identification, the 
finding was lactose. 

Government Exhibit 46-B for identification, the 
finding was lactose. 

Government Exhibit 47-B for identification, the 

e 

finding was manite. 

Government Exhibit 48-B for identification, the 
finding was lactose. 

Government Exhibit 49-B for identification, the 
finding was manite. 

Government Exhibit 50-B for identification, the 
finding was manite. 

Government Exhibit 51-B for identification, the 

I 
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finding was lactose. 
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Government Exhibit 52 -B for Identification, the 


finding was lactose. 


Government Exhibit 53-B for Identification, the 
finding was lactose. 

And that lactose and manlte are non-controlled 
substance, commonly used as diluents for heroin and cocaine. 

At this time the Government would move Into 
evidence Government Exhibits 56-E and 36-F for identification. 
MR, MITCHELL: Objection. 

THE COURT: What does the record show as to the 
source of those exhibits, 41, 44, 45, 46, 47, 48, 49, 50 
through 53? 

MR, NESLAND: Those were seised from the trunk of 

Mr. Confortl's car when he was arrested. 

THE COURT: The objection is overruled. They are 

received subject to connection. 

With regard to the specific objection set forth 

on Court Exhibit 40, Mr. LaRossa, vhlch Is joined In by Mr. 
Duke, I do not regard the ruling you mentioned at applicable 
to the particular offer of sweepings, and the ruling as to 
the gloves was sustained on an entirely different ground. 
Consequently. If there 1. no Issue a. to whose Mercedes-Bent j 
It was, 1 will receive the result, of the stipulation subject 


V 
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MRS. ROSNER: I would withdraw that objection, 
your Honor. 

THE COURT: In other words, you are not quest ioninf 

as to whose car it was? * 

MRS. ROSNER: No, I am withdrawing the objection 

for lack of connection. 

THE COURT: All right. 

MRS. ROSNER: I should say lack of proper founda¬ 
tion. 

THE COURT: All right. The exhibits may be deemed 
marked in evidence accordingly, subject to connection. 

MR.'LAVIN: Your Honor, the Government would like 
to pass to the jury the exhibits that were received in evi¬ 
dence and which they haven't seen. 

THE COURT: What exhibits? 

MR. LAVIN: Photographs. Some of the items 

seised. 

THE COURT: Start the photographs going. You are 
not planning to hand them all the equipment, are you? 

MR. LAVIN: No, Just — 

THE COURT: I don't know how good the light is 
down there and whether this light will do anybody any good. 
1 have a long extension cord. If anybody wants it they can 
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Mr. Lavin, what was the first name of O'Malley? 

MR. LAVIN: Nancy. 

(Pause.) 

(Court's Exhibit 40 marked.) 

(Government Exhibits 56-E and F received in 

evidence.) 

MR. LAVIN: Your Honor, I have a note I would like 
to pass to the Court. I would like to hand it to defense 


counsel. 


Jury? 


(Document handed to defense counsel.) 

HR, LAVIN: Your Honor, may I hand this to the 

THE COURT: What are those? 

MR. LAVIN: These are other exhibits. May I 


briefly describe them. Just what they are? 

THE COURT: Just let them go to the Jury and let 

them see for themselves. 

(Additional exhibits handed to the Jury.) 

(Pause.) 

THE COURT: Now, apparently at the time when this 
large number of exhibits were, handed to the Jury, I am | 

advised that a piece of paper was caught amongst the picture 
shown to the jury, and that one of the juror, handed that 
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piece of paper back to Mr. Nesland. On the back of the piecej 
of paper there seems to be a note that 1 wrote when I 
requested yesterday a photostatic copy of a paper that a 
witness was using, and I said I wanted a photostatic copy 

of Government Exhibit 3561. 

On the rront of the piece of paper there is a 

i t 

reference to Epsom salts and there is some comment by some¬ 
body. All I have to tell you is this, and I have told it 
to you repeatedly during the trial: What you learn from 
the witness stand is evidence in the case, and what you learn 
from the well or from anybody else inadvertently or advertent.ly 
has no bearing whatsoever, and is to be erased from your 
minds. It has’ no application to this case whatsoever. We 
are not interested in any aspect of It, and I instruct you 
to disregard it in all respects, the same way as exclamation^ 
or inadvertent papers or whatever gets before you. 

You must bear in mind that the only thing that 
controls in this case is what you have heard from the 
witness stand and the exhibits,that have been received in 


evidence- 

Mr. LaRossa has handed up a secies of questions 
which I have marked Court's Exhibit 42, which will be 
referred to hereafter in connection with a matter that has 
been reserved for further consideration. 
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(Court's Exhibits 41 and 42 marked.) 

THE COURT: The memorandum sent up by Mr. Mitchell 

ha. been marked Court's Exhibit 43, and I «1U •"■>« to It 
the slip of paper that 1. referred to, and file It as 



Court's Exhibit 43. 

(Court's Exhibit 43 marked.) 

MR. LAVIN: Your Honor, would you mark mine, the 

note I sent up with the slip? 

THE COURT: Is this your handwriting? 

MR. LAVIN: Yes, it is. 

Your Honor. I'm sorry. 1 didn't sign It. That Is 

toy writing. I aent the slip up. 

THE COURT: Just put your name on it so that it is 

identified. 

Mr. Mitchell, have you seen the note that Mr. Lavin 

sent up? Just come up and look at it. 

(Paper handed to Mr. Mitchell.) 

THE COURT: I am making it all together. 

MR. MITCHELL: Together, your Honor? 

THE COURT: Yes. 

All right, the motion in Court's Exhibit 43 is 

denied. 

What Is the next order of business, Mr. Lavin? 

Honor, at this time, the 


MR. LAVIN: Your 
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THE COURT: Government rests. 

All right, ladies and gentlemen, we will give you 
your usual mid-morning recess now for about ten minutes« 

(The jury left the courtroom.) 

THE COURT: The Government has rested. 

MR. LaROSSA: If it please the Court, I move on 
behalf of Mr. Mallah under Rule 29 for a Judgment of acquits ! 
I would like with the Court's permission to direct myself to 

Counts 5, 6 and 7 initially. 

THE COURT: Before you go any further on that, 

would you permit an interruption? 

Mr. tavin, what is the evidence in the case on 

Counts 5, 6 and 7? 

MR. LAVIN: The evidence in the case on Counts 5, 

6 and 7 is that Lipsky, when he was delivering narcotics to 
those areas merely saw Mr. Mallah, saw him in conversation 
with Mr. Pacelli. However, the Government's argument, we 
are submitting a request that he not be considered as actual 
possessing or distributing or even as an aider or abettor, 
but that he be charged with those counts because he was a 
member of the conspiracy, the Pinkerton charge. 

THE COURT: All right, that narrows the area of 


your argument now, Mr. LaRossa. 
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MR. LaROSSA: Do not recount the evidence? 

THE COURT: I don't think it is necessary. 

MR. LaROSSA: Your Honor, I submit to you that 
there is no evidence in the record as to Count 1 that Mr. 
Mallah engaged in the conspiracy as charged in the indict¬ 
ment to possess or distribute or possess with intent to 
distribute Schedule I or Schedule II narcotic drugs. 

Your Honor knows full well, I am sure, that presence 
at a scene without anything else is insufficient as a matter 
of law. Now, the Government has Introduced in more than one 
occasion what I consider to be narrative hearsay. For 
example, one co-conspirator telling another co-conspirator 
that Mr. Mallah is Sperling's partner. 

I think that under the decisions in this circuit, 
the Government must prove that Mr. Mallah's acts and 
declarations are sufficient to establish his involvement 
in the conspiracy, and that is what this case lacks. There 
is no proof that Mr. Mallah had anything to do with heroin, 
knew the existence of heroin, nor had anything to do with 
money that either was derived from the sale of heroin with 
his knowledge, or participated in the purchase or distri¬ 
bution of heroin.. 

' I 

Now, certainly there is information -- there is 
evidence in the record that indicates that he had conver- 
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sations with Sperling. I refer basically to the Lino 
testimony. 

But I submit to the Court that that can be inter¬ 
preted in any number of ways, and it is not sufficient in 
and of itself to establish Mr. Mallah's participation in the 
conspiracy. 

There is nothing else in this record other than 
that one conversation where Mr. Lino is acting in surveil¬ 
lance that establishes Mr. Mallah's participation in this 
conspiracy. 

Getting back to that conversation, the only word 
that was used that in any way can refer to narcotics is 
"stuff." And I submit to you that your Honor, taking the 
entire testimony into account,must recognise the fact that 
that word in and of Itself is subject to many interpre¬ 
tations, as the witness stated. And to establish a 
conspiracy based upon that one word, I submit to the Court, 
is error. 

THE COURT: After a thorough reading of the 
record and careful consideration of its implications, 1 
believe that there is sufficient proof in the record from 
which a Jury could find beyond a reasonable doubt that Mr. 
Mallah was a member of the alleged conspirary. The motion 
to dismiss Count 1 is denied. 
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Defendant Pacelll? 

MR. DUKE: Your Honor, I would at this time like 

to renew my motions filed previous to the trial to dismiss 

\ 

the Indictment,and also the i otlon for a severance X would 
like to renew at this time. And I* would move to dismiss 
Counts 5, 6 and 7, on the ground that they charge Pacelll 
and h|r. Wallah with joint possession and distribution, and 
since the count has been dismissed as to Mallah, as mani¬ 
fested In the proof as well there was no joint concerted 
distribution or possession, and therefore Couts 5, 6 and 7 
fall as to Pacelll as well. 

I would also move to dismiss Count A because I 
don’t recall any evidence being offered in support of Count 
4. The bill of particulars refers to some transaction In 
yellow fingers. The count refers to Defendant Pacelll;. 
Perea and Ramirez, two kilos of heroin. My notes don't 
indicate that there was any testimony to support that. 

THE COURT: What about Count 4, Mr. LavIn7 
MR. LAVIN: The Government has submitted no proof 
to that count, your Honor. 

THE COURT: Count 4 Is dismissed. 

MR. DUKE: I would also submit Count Ion the 

f 

similar gounds that Mr. LaRossa raised, but 1 would Just 
point out that there is no evidence In the record concerning 
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any conspiratorial activities on the part of Mr. Pacelli 
subsequent to February 1972. I think it is undisputed that 
Mr. Pacelli has been in jail since that period of time. 

THE COURT: What date did you say? 

MR. DUKE: February 1972. 

Mr. Lipsky testified that he hadn't seen him or 
talked to him — or hadn't talked to him, and had no knowledge 
of any illegal activities subsequent to February of 1972. 

It seems to me that while it is possible for a 
conspirator who has been arrested and in jail to continue 
in the conspiracy, Krulewich strongly suggests that the 
presumption of continued membership is at least -- at least 
evaporates at the point where one of the conspirators is 
jailed, and prime affirmative evidence is necessary to show 
continued participation, and there is none in this record. 

I would further point out that there is no 
evidence of any relationship between Mr. Pacelli and most 
of the people named in the indictment and the bill of 
particulars, such as Defendant Barrett, Conforti, Peter 
Salanardl, Courtland Sample, Jack Spada and a number of 
others. There is simply no connection whatsoever between 
Defendant Pacelli and those alleged co-conspirators. 

So while it Is possible that the jury might infer 
. conspiracy b.cw«.n Mr. Pac.lli and Mr. Lipsky, Susan W«yl, 
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and perhaps others, they could not on this record find a 
conspiracy that extended into 1972 and 1973 and included the 
parties named in the indictment. And therefore under 
Kodiakus, it seems to me plain -- 

THE COURT: What evidence is there at this stage 
of the record that any alleged co-conspirator withdrew other 
than the fact that he was arrested? 

MR, DUKE: In terms of a withdrawal, none. On 
the other hand, it is not the law that one must affirmatively 
withdraw. That is one form of ending your participation, bui: 
you can simply fall to participate. There has to be -- in 
other words, there is a presumption that the Government 
presumably relies upon that once in a conspiracy, you remain 
in a conspiracy. 

THE COURT: Isn't that the law? 

MR, DUKE: What I am saying is that that presumptio 

THE COURT: I say isn't that the law? 

MR. DUKE: That is the law, but that presumption 
is destroyed when one of the conspirators is put in jail. 

That is my argument, and 1 know of no clears law one way or 
the other, but the common sense of the matter, and the 
Krulewlch doctrine would suggest that that is the case. 

There is certainly no evidence that -- the 
testimony indicates that a lot of people engaged in these 
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activities in '72 and '73. There is no evidence that they 
engaged in them in 1971, so there is no evidence that Mr. 
Pacelli could have conspired with these other people. 

THE COURT: The motion to dismiss Counts 1, 2, 3 
5, 6 and 7 is denied. The Jury could find beyond a reason¬ 
able doubt the existence of the alleged conspiracy, tiiat the 
defendant Pacelli was a member thereof, and that the 
possession with intent to distribute or actual distribution 
referred to in the substantive counts occurred. 

MR. DUKE: Your Honor, there are also two items in 

Count l I moVe to strike, overt acts in 1 apd 7.' I don't 
believe there is any evidence to support either of those 
allegations. 

THE COURT: What do you say to that, Mr. Lavin? 

MR. LAVIN: May I look at the indictment a minute? 

I seem to have left mine downstairs. 

(Document handed to Mr. Lavin.) 

THE COURT: Overt Act 1 is bound up with Count 4, 

and I have dismissed Count 4. 

MR. LAVIN: Right. There is no proof on Overt 

Act 1. 

THE COURT: The motion to strike Overt Act 1 is 


granted. 


MR. LAVIN: 7, your Honor. 
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THE COURT: Yes? 

MR, LAVIN: Yes, I believe there was testimony by 
Mr. Conforti that In January 1973 at the Skyline Motel he 
and Spada mixed approximately two and a half -- 

THE COURT: I think that there was evidence in the 
record cn that, Mr, Duke. 

MR. DUKE: All right. 

THE COURT: Defendant Catino? 

MRS. ROSNER: Your Honor, if I may take the two 
counts in inverse order beginning first with the second 
count of the Indictment, I would move for a Judgment of 
acquittal pursuant to Rule 29 on the following ground, your 


Honor: 


Taking the evidence on that transaction, the 



September two-kilo transaction, in the light most favorable 
to the Government, all the record reveals is that Lipsky — 
and I am referring now to the non-hearsay evidence which is 
admissible under that count -- all tnat the record reveals 
is that Lipsky accompanied Pacelli to that club, and saw 
Catino hand him a set of car keys and a registration. After^ 
that time, all acts took place outside of Catinos* presence. j 
There la no proof as to the ownership or registration of 

I 

the vehicle so that the Government might establish custody , 

I 

or effective control of the narcotics left in that car 


4 
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through Catlno's ownership of the vehicle. The only act 
attributable to him under the non-hearsay evidence admitted 
under that count Is the act of giving car keys and registra¬ 
tion. There Is no proof of ownership of the car. There Is 
no proof of delivery of the narcotics to him. 

Llpsky leaves the club before the keys or registra¬ 
tion, if they ever were, were transferred back. And I 
submit that under the non-hearsay evidence, the mere act of 
giving car keys and registration without further proof as to 
ownership or control of the vehicle is Insufficient to 
support a substantive count of possession of narcotics left 
in that vehicle. 

THE COURT: Well, you have started out using the 
word "ownership." And you have wound up using the words 
"and control." 

MRS. ROSNLl: Custody or control, your Honor, it 
Is not made out because there is no proof that the keys or 
registration of the vehicle were ever delivered back to 
Catino. Certainly, custody and control of the vehicle, 
when it was — when no narcotics were present in It, Isn't 
probative under the count. And after narcotics were presentj 
In the car, there Is no proof that he ever regained custody • 
or control of the car or that he owned It. There is simply 


no proof of delivery or possession, your Honor. 
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I think the testimony in regard to this count 
is contained in two pages which are marked in my transcript 
118 and 119, and I see nothing in it, your Honor, on the 
non-hearsay evidence, that would support a charge of 
possession. 

THE COURT: Well, there were more pages than you 

I 

have found. 

\ 

MRS. ROSNER: Not with respect to that count. 

Judge. Not with respect to the two-kilogram count. There 
18 further evidence in the record of a delivery of cocaine 
sometime during the fall, but that certainly has nothing to 
do with the specific charge in Count 2 of possession of 
two kilograms of heroin, and the testimony in that regard, 
admissible under that count, disregarding hearsay, is 
simply insufficient, your Honor, to show delivery or custody 
and control of Mr. Catino. 

THE COURT: Yes, there is further testimony than 
you have at the moment located. 

What else? 

MRS. ROSNER: If your Honor would allow me, I think 
I tried to go through the testimony and isolate all 
references to that count, and I would like the opportunity 
to look. There are only ten pages of testimony referring 
to Mr. Catino on direct. 
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THE COURTS I have read those ten pages so you 

won't have to trouble yourself. 

MRS. ROSNER: If the Court could direct me to the 

other Item, of evidence that you are making reference to. 

THE COURT: It la In the general area starting 
at page 108. That would be the record, and going all the 
way through. And the evidence la sufficient under all the 
facts and circumstance, of this case. And In consideration 
of the alleged conspiracy, to sustain the substantive count, j 
and a Jur* would be In a position to find beyond a reasonable 
doubt the membership of this defendant in the alleged 
conspiracy, and the transaction asserted In Count 2. 

MRS. ROSNER: May I say this, your Honor, Just 

so that my record 1. complete. 1 don't think that th. 
Pinkerton theory applies to Count 2 here because I think 
there 1. a basic problem of proof of th. crime charged In 
Count 2. I don't think It la a situation where the crime j 
ha. been proved, but my defendant did not directly participate 

but is because of the act of co-dafendants. 

THE COURT: I understood that is your initial 

l 

argument. That l. the one I am not In agreement with you on. 

MRS. ROSNER: With respect to th. conspiracy count, 
your Honor, 1 think the evidence taken In the light most 
favorable to th. Government demonstrate, two occasions when 
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Mr. Catlno supposedly bought narcotics from what we might 
term the hub conspirators. And I think under the case law 
of this circuit, isolated transactions, purchases of 
narcotics, without more, are in and of themselves insufficient 
to show participation in a conspiracy, referring to such 

cases as Ah Kee Eng and United States v. Aviles, United 

\ 

States against Stromberg, Koch, and a host of other cases. 

THE COURT: The law is clear, and you have 
correctly cited it, but it doesn't apply. Motion to dismiss 
is denied. 

Defendant DeFranco? 

MR, PELUSO - If it please the Court, at this time 
I move pursuant to Rule 29 for judgment of acquittal on each 
of the counts, Count 1 and Count 3, of this indictment on 
the ground that the evidence is insufficient \o sustain a 
conviction as against the defendant DeFranco. 

With regard to the conspiracy count, I would 
adopt the arguments made by co-counsel, Mrs. Rosner. I 

I i 

think they are applicable here. 

With regard tc the substantive count, I believe 
we have testimony of two occasions involving the defendant 
DeFranco at a club. Testimony by Barry Lipsky where on one 
occasion, the first occasion, a set of keys were given to 

I 

Mr. Lipsky, according co his testimony, by Mr. Pacelli. 
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He left, went to a car, a white Cadillac, was unable to statL 
whether or not 'he registration was belonging to the defen- j 
dant or give a license plate number. THe then returned and 
parked the car, returned to the club, and his testimony was 1 
that he returned the keys on that occasion to Mr. Pacelli. 

On the second occasion, he again took a car, left, 
and returned the keys to Mr. Pacelli. There Is a question 
of money on one of the occasions. $5500 In an apartment 
above a club, the testimony being that there was a conver¬ 
sation between Mr. Lipsky and Mr. Fazzalarl or Fuzzy that 
"nobody Is downstairs, come up to the apartment and get the 

money." 

Once again there was no conversation between Mr. 
Lipsky and Mr. DeFranco. 

Mr. DeFranco, according to Mr. Lipsky's testimony, 
was at the apartment at the time that the money was turned 

over. 

THE COURT: Anything else? 

MR. PELUSO: Nothing further. 

THE COURT: The motion to dismiss Counts 1- and 3 

is denied. 

The Jury could find beyond a reasonable doubt that 
the defendant DeFranco was a member of the alleged consplrac 
and participated as charged in Count 3. 







/ 




I 


\ 
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talk about a parking lot. 

MR. MITCHELL: Yes. 

the court: Have you got that reference, Mr. Lavlnj 
MR. LAVIN: Yes, I do, your Honor. 

THE COURT: What is the answer to your answe I 

to the question of narrative hearsay in that respec • 

MR. LAVIN: Well, I think Mr. Spada is telling 

Mr. Confortl, certainly the part about delivering, the 

two and a half kilo, to a customer, la not narrative hear.ayJ 

It 1. a .tatement, and 1 think the re.t 1. )»« explanation. 

THE COURT: Have you got the entire page In front j 

of you, Mr. Mitchell? Take thl. copy. 

(The Court hand, transcript to Mr. Mitchell.) I 

the COURT:; Read right down from the top, Mr. 
Mitchell. 1 think you will find that right from the top - 
you will find that what you con.lder narrative hearsay,, 
that there 1. .om. narrative lnt.r.per.ed In otherwl.e 
admissible evidence. It .PP«rs In part In one answer and 
in part In another answer. Since It 1. so Inextricably 
| intertwined with what I consider appropriate evidence. 1 

will deny your motion to strike. 

MR. MITCHELL: Tour Honor, I also move to strike 

the testimony of the witness Pope in It. entirety, as 
setting forth a transaction which from my understanding of 
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Reiter, and Agent Stromfeld sees Mlleto, arrests him right 
after the sale, lying down in his car. Cecile Mileto 
testifies that right after that sale she was with Herbert 
Sperling and Herbert Sperling was chewing Mileto out for 
selling drugs, and it i* coming off your end. Joey Conforti 
testifies that the night of that sale he gets arrested. 

Zelma Vance testifies she is in the apartment and right 
after that Conforti takes all the stuff out and brings it 
down to Goldstein in 57th Street, goes back and gets the 
rest of the equipment and brings it down to a hotel the 

following day. 

THE COURT: I think his participation offers 
room for reasonable inferences to be drawn. Motion to 

strike Pope's testimony is denied. 

MR. MITCHELL: How, your Honor, under Rule 29 I 
move for a judgment of acquittal and I am going to adopt 
Mrs. Rosner's argument as far as it applies to the defendant 
Barrett. If he were in any transactions, and you have to 
take the alleged transactions in the light most favorable 
to the Government, they are isolated. There was a period 
I believe, taking all of the testimony of Conforti, Williams, 
and the hearsay on Spada, all between late November and 
December, completely •• of '72, Just, I believe, two 
Isolated transactions. 
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THE COURT: Motion is denied. The jury could 
find beyond a reasonable doubt that Mr. Barrett was a member 

of the alleged conspiracy. 

Now, that brings us, I think, to the next order 

of business. ' 

Mr. LaRossa offered up some questions here. I 

take it that you are not offering to produce Sam Kaplan as 

\ 

a witness to the tape; is that right? 

MR. LaROSSA: No, sir, that is not Sam Kaplan. 

That is an independent third party. 

THE COURT: Let me get the setting for your 
question here so that we have at this point in the record 
what it is you are asking the ruling on. 

You have marked an alleged tape of an alleged 
conversation between Conforti and allegedly Sam Kaplan, and 
that has been marked, my recollection is it is Exhibit Q. 

Then you had your office, as I understand it, 
prepare a transcript which you believe is accurate in all 
material respects and that has been marked Exhibit Q»U is 
that right? 

MR. LaROSSA: That is correct. 

THE COURT: The one thing I am not clear about, 
are you claiming that the date which was placed at the top ^ 
of that transcript is the date that appears on the tape- 
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recording Itself? The date October 28? 

MR. LaROSSA: Within the recording Itself? 

THE COURT: Yes. 

MR. LaROSSA: You mean is there a conversation 

between the participants, that leads us to believe that is 
the date? 

THE COURT: Is there anything on the date that 
says October 28? 

MR. LaROSSA: No, sir, there is only one reference 
and that's when Mr. Kaplan says, allegedly, that "I have to 
appear before Judge Travia in the Eastern District next 
week," which is November 5th. That is about as close as 

t 

we get to that. 

THE COURT: Well, there is far closer intimation 
about dates in the record, but that is neither here nor them 
MR. LaROSSA: I'm sorry, I don't understand that. 
THE COURT: What I am trying to get at is that you 
have handed in to the Court and to the parties the transcrip : 
prepared by your office, and what I am asking you is the 
information the rubric at the top, quote, "Conversation 
between Joseph Conforti, Sam Kaplan, October 28, 1973," 
supplied by your office are not contained on the tape? 

Those words, and that date, are they supplied by whoever 
typed up the manuscript or are they a reproduction of words 
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on the tape? 

MR. LaROSSA: No, sir, they were supplied by my 

office without reproducing the tape. 

THE COURT: You propose, if I understood why you 
handed up these questions, at my request, in fact, to call a 
witness to — let me put it the other way — what substan¬ 
tive issue are you going to attempt to establish in respect 

to a witness concerning that tape? 

MR. LaROSSA: I am going to prove that the date 

was October 28. 

THE COURT: How would that bear on any substantive 
issue in this case? 

MR. LaROSSA: It bears on the issue that the 
witness Conforti states that approximately — that sometime 
subsequent to the phone call to Mr. Kaplan, that was the 
subject of the cross-examination, he spoke to Mr. Spada. 


subject? 


THE COURT: You wish to contradict him on that 


MR. LaROSSA: Yes, sir. 

THE COURT: How does that bear on any substantive 


matter in this case? 

MR. LaROSSA: Hr. Spada, as your Honor knows, is 
a cc-conspirator in this case. There are allegations that 
Mr. Spada mixed heroin with the witness Conforti, delivered 


/ 
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heroin with the wltnee. Confortl. and further, delivered 
heroin that he reoelved from Mr. Sperling to Mr. Kaplan at 

a hospital bedside. 

1 submit to you that that bear, on the conspiracy 
a. alleged by the Government. W. have the absolute right 
to go into It. not a. « collateral matter. I might add. 

the court: What are the outermost limits of the 

conspiracy a. alleged In the Indictment? 

MR. LaROSSA: From the first day -- the dates, yo 

mean, sir? 

THE COURT: Yes. 

MR. UROSSA: From the 1st day of January up to - 
197X .. „p the filing of the Indictment, which I believe In 

this case 1. August of - July or August of 1973. 

I think Mr. Lav In has that exact date. 1 don’t 

know what — 

THE COURT: At all events, the Government — 

MR. LaROSSA: If I ®*y* the wltne8S testifled 

believe that It was 1971. 

THE COURT: The Government has not the 

menf. superseding Indicant was filed on September 20. 

1973. The alleged conversation that we are discussing n 
occurred on October - In October, or. you say. on October 
28. 1973. SO you can’t draw any strength from any allegation 


0 
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of conspiracy. There is no allegation of conspiracy beyond 

September 20, 1973. 

MR. LaROSSA: That is correct. 

THE COURT: And furthermore, whether or net Mr. 
Conforti had a conversation with Mr. Spada, after his first 
conversation or his conversation With Mr. Kaplan, is an 
extraneous matter having no relationship at all to any 
substantive issue in this case, and not the subject of 
contradiction by collateral extririsic evidence. 

The thing that troubles me more than anything else 
is that we have here one party to the conversation. The 
other party to the conversation is not being offered but 
some substitute is being offered, and the only - basically 
we can deal only with a date, and that date is of no signifi] 

cance whatsoever in this litigation. 

MR. LaROSSA: May it please the Court, you have 

identified him as a substitute, and I think quite unfairly. 

THE COURT: What? 

MR. LaROSSA: I think you have identified the 
witness as a substitute to the conversation, and I don't 
think that is completely true. This witness spoke to Mr. 

Conforti and it is on the tape. 

THE COURT: Is this the unknown man? 

MR. LaROSSA: Yes, sir. 
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IHF. COURT: All right, the unknown men appears j 
in two question, , ht et the start. First of all. I *-’t 
know why he was characterised a. unknown, considering the 
context, but that l. a ««« of curiosity with which I have 
no concern. But he certainly was not a part and party to 
the conversation. Therefore, all that he can talk about Is 
the date. He can't talk about the conversation per se. 

MR. LaROSSA: Well, there Is one thing that j 

certainly would solve that, your Honor. On the defendan 
case 1 now offer In evidence the tap. and the transcript a. 
affirmative evidence, a. the best proof of what was said on 

that occasion. 

MR. LAVIN: I am really at a loss, your Honor, to j 
understand - well. Mr. URo... 1. talking about a conspiracy 
and these people were Involved. Mr. Cpnfortl ha. admitted 
the conversation, admitted the dealings with Kaplan. 

the COURT: There Is only one subject matter. He 
has offered now on the defendant's side of the case the tape 

and the transcript. 

HR, LAVIN: To prove the d*te of the conversation 

so that It be argued to the Jury that Mr. Confortl - 
THE COURT: Are you consenting or objectlngi 
MR. LAVIN: 1 am objecting, your Honor. 

THE COURT: The objection will be sustained, and 
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I have marked as Court's Exhibit 42 your proposed questions 
to this person. 

The clerk will retain the transcript and the tape 
and have it placed in the vault for availability for the 
Court of Appeals if the case reaches them. 

MR. MITCHELL: Your Honor, on behalf of the 
defendant Barrett, I would like to call your Honor's 
attention that the defendant Barrett is directly affected 
by the admissibility of the date because the question of 
whether Conforti is telling the truth about any conversation 
with Spada becomes material in the case of my defendant in 
the sense that, as your Honor knows, by page 35 of 
Conforti's testimony, the question, arises, did Conforti 
ever hear such a thing or is he making it up? And an 
ability on my part to show that Conforti was lying about a 
conversation with Spada would be material. 

THE COURT: I think that that goes to the heart 
of the legal question that is involved, and your suggestion 

respectfully is overruled. 

MR. DUKE: Your Honor, may the record show 

r 

Defendant Pacelli Joins in the offer in Court's Exhibit 42? 

THE COURT: All right. 

#R. LaROSSA: May I Just, so that my offer of 
proof is complete, your Honor, state that had your Honor 


25 
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admitted the evidence that has been offered, my next offer 
would be to offer the autopsy information that we received 
through the Court from the Government, indicating the date 
of Mr. Spada*s death, which I submit is prior to the evening 

of the 28th day of October 1973. 

THE COURT: I have that in mind, also. 

MR, MITCHELL: Your Honor, I would now move to 
admit the data in the autopsy report on behalf of the defen¬ 
dant Barrett so that I can argue properly to the Jury that 
Spada being dead leaves Conforti in a position where he can 
say anything he want-* about what a dead man told him. 

THE COURT: Has there been any evidence in the 

record otherwise that Spada has died? 

MR, MITCHELL: No, your Honor. 

MR. LAVIN: No. 

THE COURT: I will think about that. I certainly 

wouldn't let you have the autopsy report. 

MR. MITCHELL: No, I don't want — 

THE COURT: Because either you get it all or you 

get none, and I am positive you don't want it all. 

MR. LAVIN: Your Honor, there is also evidence in 

this record that Louis Mileto has conversations about these 
defendants. He is dead. Carlo Lombardi also made 
deliveries. He is dead. You know, I don't see what one 
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2 

more body makes in this case, really. . 

3 

THE COURT: Let me think about it and find out 

4 

just how far the ramifications of this passing out go. 

5 

MR. LaROSSA: Does your Honor. 's ruling remain the 

6 

SAme with an offer of proof that Mr. Kaplan be the witness 

7 

instead of the third party? 

8 

THE COURT: What would you propose to elicit from 

9 

Mr. Kaplan? 

10 

MR. LaROSSA: The date. 

11 

THE COURT: The date of what? 

12 

MR. LaROSSA: Of the conversation with Mr. 

13 

Confortl. 

14 

THE COURT: As to that, I would rule that, on 

• 

15 

objection, would be sustained. 

16 

MR. LaROSSA: He would also identify the voice, 

17 

naturally, as being that of Mr. Confortl, as would the other 

18 

witness, I submit, who would know the voice, and he would 

19 

•testify to the authenticity of the tape in an attempt to 

20 

Introduce the tape into evidence. 

21 

THE COURT: All right. That can all be before a 

22 

higher court if it ever gets to such a posture, and in the 

23 

meantime, as I say, it is safeguarded and kept. 

24 

MRS. ROSNER: May the record reflect that 1 Join 


25 


in Mr. LaRossa's offer In evidence. 
















tnbgs 


1322 



MR. PELUSO: Likewise for Mr. DeFranco, Judge. 
the COURT: AU right. How It Is « quarter past 
twelve. What do you think we ought to do here? Shall we 

recea. now for an hour for lunch or do you want to go right 

| 

ahead? ' 

Give that to the clerk and we will put It In with 
the Court's exhibits. 

Were you rising to the question of the next 
procedure? 

MR. LAV1N: Ho, I Just wanted — that Is the 
original tap.. The Government waa going to request that 
it be impounded. 

THE COURT: All right. We are on aomethlng else 
at the moment. 

What were you going to say, Mr. LaRossa? 

MR. LaROSSA: I would like very much to have at 
least a half hour of testimony this morning, if we could. 

1 have had witnesses here for two days. 

THE COURT: All right. 

MR. LaROSSA: They will be very short. 

the court: Perfectly all right. We can go right 

ahead. 

Doe. anybody want a reces. for five minutes? 

MR. LaROSSA: Recess would be fine. 
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THE COURT: All right, recess for five minutes. 
(Recess.) 

(In open court; jury present.) 

ALLEN ALBERTS , called as a witness by 
the Defense, was duly sworn and testified as follows: 
MR. LaROSSA: May 1 proceed? 

THE COURT: Please go ahead. 

DIRECT EXAMINATION 
BY MR. LaROSSA: 

Q Mr. Alberts, by whom are you employed, sir? 

A Well, I am self-employed and associated with Davis 
Henry at the Bryant Theater Ticket Service at 502 21st 
Street, Union c ity, New Jersey. 

Q Have you been in the ticket agency business most 
of your adult life? 

A Well, from the time I was 40-some-odd-years old. 

I am in the ticket business now since April of 1946. 

Q Do you know Benjamin Mallah? 

THE COURT: You were 40 years old in '46? 

THE WITNESS: I beg your pardon, sir? 

THE COURT: I say you were 40 years old in '46? 
THE WITNESS: No, I’m sorry. Well, yes. No. 
Well, I was 37. No, 39. 

THE COURT: All right. I heard you say that you 
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have been In the business since you were 40 years old. 

THE WITNESS: Well, tny adult life, I think, would 

start after 21, sir. 

THE COURT: All right. 

Q Mr. Alberts, do you know Benjamin Mallah? 

A Yes. 

Q Would you point to him if you can see him in the 
courtroom? 

A Sitting right there with the glasses and moustache. 
MR. LaROSSA: May the record reflect the identi¬ 
fication, please. 

THE COURT: Yes. 

Q How long do you know Mr. Mallah? 

A Since 1947. 

Q How do you know him, Mr. Alberts? 

A Well, I was in the ticket business and I was more 
or less a compulsive gambler, and I bet on almost everything, 

and I bet quite a — with quite a few bookmakers, as we 

term them, and in *4/ I met Benny and 1 was impressed by him 
as being a real nice fellow and very considerate and I 
started to give him some of my business. As I said, I bet 
more than one bookmaker. And 1 kept on betting him 

continuously throughout the years. 

Q Referring you to 1971, did you bet Mr. Mallah 
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in that year? 

A Yes, sir. 

Q Where would you see Mr. Mallah when you wanted to 
place a bet? 

A There were quite a few places. At th<t time, 1971, 

I was at thet time established in Union City. We were at 
3l8t Street at that time. We since have moved to 502 21st 
Street. And he would call me or 1 would call him and leave 
word that I am going to be in the city at a specified time 
around, within a half-hour period, and I would say, leave 
word at the Stage, the delicatessen or the Dempsey's, which 
at that time was -- now it is Dempsey's -- but I originally 
knew Benny when the other restaurant was there. It is now 
called Dempsey's. And I would leave word with one of the bojs 
there to tell Benny the book that I'm going to be in New 
York about 4:30, 5:00, 5:30, I want to see him. When I said 
I want to see him, it was for the purpose of making a 
wager with him. 

Q Would you meet Mr. Mallah at the Stage Dellcatesser ? 

A I would meet him at the Stage. I would meet him -• 

they tell me that he was in the barber shop or that he was 
in — if I missed him -- the first .spot that I would go to, 

I stop off, would be Dempsey's. He was very -- well, he was 
more often he was at the Stage than at Dempsey's, but I'd 


i, 
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make that stop first in the event that he was there so that 
1 wouldn't have to go up to the Stage Delicatessen. 

Q Do you know where the Stage Delicatessen is? 

A Surely. 

Q Where? 

A It'8 on Seventh Avenue between 54th — 53rd and 

54 th. 

Q Did you ever see Mr. Mallah take bets from anyone 

else at the Stage Delicatessen? 

A Yes, I did. I saw -- there would be two or three 

tables and fellows would be sitting down there having a 


sandwich, and 1 assume that they were his guests, and then 
I'd see them walk over to Benny, and he'd write something 
down. 1 knew that it was a bet, because I knew the people 
who were sitting around the table. I have been on Broadway 
for close to 50 years. 

MR. LAVIN: Objection. I ask that be stricken. 
MR. LaROSSA: I have no further questions of this 

witness. 

CROSS-EXAMINATION 
BY MR. LAVIN: 

q Mr. Alberts -- 

A Yes, sir. 

Q How often did you go down to the barber shop? 
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A I couldn't say exactly how many times. 

Q Do you know a Mr. Herbert Sperling? 

A No, sir. 

Q Did you know a Mr. Louis Mlleto? 

A No, sir. » 

Q Did you know a Mr. Vincent Pacelll? 

A No, six. 

Q Did you know a Mr. Barney Barrett? 

A I knew a Barney. I knew him casually from 
around — from around Broadway. 

Q Ever place any beta with Mr. Barrett? 

A Beg your pardon? 

Q Ever place any beta with Mr. Barrett? 

A I didn't quite hear that, air. 

Q Did you ever place any bets with Mr. Barrett? 

A No, sir. 

Q Did you ever see Mr. — let me show you a picture 
I show you Government Exhibit 61-A,B, and C. Let me show • • 
you 61-A first. Can you identify anybody in those pictures? 
A I can't. There's no frontal views. 

Q What about this person here? 

A No, 1 don't know him. 

Q What about this person here? 

A That looks from the back like Benny. 
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q What about this person here? 

A Don’t know him. 

q Did you ever see Mr. Mallah talking to this person 
here, the person that Is facing him, on Government Exhibit 

61-C? 

A No, sir, I never did. 

q You never did? 

A No, sir. * 

Q You don't know that person's name? 

A I don't know who he Is. 

Q Did Mr. Mallah ever tell you that he was in any 

other kind of business? 

A No, sir. 

q Did he ever tell you he was In the narcotics 

business? 

A No, sir. 

Q Do you think he would tell you if he was in the 

narcotic8 business? 

MR. LaROSSAJ Objection. 

MR. MITCHELL: Objection. 

THE COURT: Sustained. 

q How often when you were down at the barber shop 

did you stay there, how long a period of time? 

Oh, just to make a bet. Just to make a wager, 


A 
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then leave. 

Q You don't know what Mr. Mallah was doing when he 
wasn't taking bets from you, do you? 

MR, LaROSSA: Objection. 

THE COURT: Do' you know?, 

Q Do you know? 

THE COURT: Do you know what he was doing when he 

wasn't taking bets from you? 

A No. As far as I knew, he was only a — 

THE COURT: No. Walt a minute. Just answer the 


1329 


question. 


Do you know? 



MR. LAVIN: I havetno further questions. 

THE COURT: Any further examination? 

MR, MITCHELL: Your Honor, I have one further 
question. You mentioned a Barney. 

Will you stand up? 

(Mr. Barrett stands.) 

MR, MITCHELL: Is this the Barney you are referrlni 
to, Mr. Alberts? 

THE WITNESS: Yes, I have seen him around and knew 
him casually for quite a number of years, In the area. 

MR. MITCHELL: In the area? 


25 
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Alberts-cross 
THE WITNESS: That's right, sir. 

HR. LaROSSA: I have no further questions. 

THE COURT: Anybody else? 

Thank you. You may step down. 

(Witness excused'.) 

ROCKY GRAZIANO, called as a witness for 

the Defense, was duly sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. LaROSSA: 

Q Mr. Grasiano, what is your occupation, sir? 

I am an entertainer. 

Were you formerly employed in any other capacity? 
I was a professional fighter. 

Were you the middleweight champion of the world? 
Yes, sir. 

Have you lived in New York all of your life, si^r? 

Most of my life. 

Do you know Benjamin Mallah? 

Yes. 

Do you see him in the courtroom? 

He is over there. I know him from the Stage 

Delicatessen. 

MR. LaROSSA: May the record reflect that he 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


identified Mr. Mallah? 











1 
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2 

THE COURT: Yes, sir. 


3 

Q How long do you know Mr. Mallah, Mr. Grazlano? 


4 

A About 16, 17 years. 


5 

Q Talking about the years 1971 and 1972, did you know 


6 

him in those years* * 


7 

A Yes, I know him from the Stage Delicatessen. 


8 

Q Did you see him at the Stage Delicatessen often? 


9 

A I saw him in fact last week. 


10 

Q Was the Stage Delicatessen in 1971 and 1972 a place 


11 

where various notables would come? 


12 

A Well, sports guys, guys in the entertainment field, 


13 

you know, all kinds of guys, all kinds of people. 


14 

Q Did you ever have any business with Mr. Mallah in 


IS 

1971 or 1972? 


16 

A Well, I could say we made a couple of bets with him, 


17 

me, this Benny, and a couple of other guys. A couple of -- he 


18 

was a bookmaker. 


19 

Q Did you know Jackie Leonard? 


a 

A Very well. We used -- in fact, we used to bet him, 


21 

kid around. I am a smalls, bettor, anyway. I'm not a big 


22 

bettor. 


23 

Q Is Jack E. Leonard an entertainer? 


24 

A Yes, Jackie Leonard, yes. 


25 

0 Were you ever present with Mr. Leonard when he made 



V, 
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a bet with Mr. Mallah? 


MR. LAVIN: Objection. 


THE COURT: Sustained. 


Yea. 


THE COURT: Strike out the answer. 


Was Mr. Mallah at the Stage almost every time yo 


were there, sir? 


Well, whenever 1 wee there, most of the times he was 


there. I know him e long time from the Stage. That's all I 


know him from. 


Did he seem to be well-known at the Stage? 


Yes, he was. 


MR. LaROSSA: I have no further questions. 
CROSS-EXAMINATION 


BY MR. LAVIN: 


q Mr. Graziano, have you ever been down to ballantine' 
Barbdr Shop a block or so down from the Stage Delicatessen? 

A Ballantine? Ho. I go into the barber shop next 



door to the Stage. The Stage Barber Shop. 


q Do 70 U know the — or been in the Gold Rail Lounge, 
the her next to the barber shop, Bellantlne's Barber Shop? 


A Not really, no. 

q Do you know an individual named Mr. Herbert Sperling 


A No, sir. 


X/ 
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Q 

A 

Q 

A 

Q 

A 

Q 

Identify 

A 

Q 

A 

Q 

A 


Do you know an individual named Louis Mileto? 

No, sir. 

Barney Barrett? 

No, sir. 

Joseph Confortifr 

No, sir. The names aren't familiar. 

Let me show you Government Exhibit 61-D. Can you 
any of the people in that picture? 

That looks like Sonny. 

Sonny? 

Yes. 

Sonny Gold? 

Yes, sir. Him I know for a long time. I know his 


son long. 

Q Do you know this individual here with the S on his 

sleeve? 

A No, sir. 

Q Mr. Sperling, Herbert Sperling; do you know him? 

% 

A No. 

Q Did you ever see him? 

A No, sir. 

Q Did you ever see him with Mr. Mallah? 

A 



Q 


No, sir. 

Here is a full-face of Mr. Sperling in 61-H. Did 
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2 h 

rou ever see him around? 

3 

A No, I don't know him. This i. the barber gay. 

4 

Q Did Mr. Malleh ever tell you he was In the narcotics 

5 

business? 

6 

MR. LaROSSA: Objection. 

7 | 

THE COURT: Overruled. 

8 

MR. LAVIN: Withdrawn. 

9 

I withdraw my withdrawal. 

10 

n Did Mr. Mallah ever tell you he was in the narcotics 

11 

business? 

12 

MR. LaROSSA: Objection. 

13 

A Ho, sir. 

14 

q Aside from the times that Mr. Mallah placed bets 

15 

with you, how often was that? 

16 

A Well, every once in a while. I mean, I knew 

17 

he booked in the place. Uke in the barber - I mean in the 

18 

restaurant, the delicatessen. 

19 

Q Did you know what he did when he wasn't taking 

20 

bets from you? 

21 

A No, sir. 

22 

NR, LAVIN 1 1 have no further questions. Thank you. 

23 

THE COURT: You can step down. 

A4 

THE WITNESS: Thank you. 

25 

(Witness excused.) 
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MICHAEL SALAMONE, 


called as a witness 


for the Defense, was duly sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. LaROSSA: 

Q Mr. Salamone, are you employed? 

A Yes, sir. 

Q What do you do, sir? 

A 1 drive a taxicab. 

Q Have you done that for most of your life? 

A Since 1961 when I got hurt in construction. I was 
in construction all my life. I got hurt in Kips Bay Housing 

and I couldn't work no more on account of the back, and I got 

!% 

my license for hack driver. 

Q Do you know Benjamin Mallah? 

A Benjamin Mallah? Yes. 

Q Can you point him out to us, please? 

A (Indicating.) 

MR. LaROSSA: May the record reflect the identifi¬ 
cation of Mr. Mallah. , 

Q How long do you know Mr. Mallah? 

A About 20 years. 

Q Where do you know him from? i 

A Seventh Avenue; Stage Delicatessen, the barber shop, 
Q Did you see him at the Stage often? 


25 
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A 

Q 

A 

Q 

A 

Q 

A 


Yes. 


Did you ever do any business with Mr. Mallah? 

Yes. 

What? 

Give him horse bets. 

Did you do that in 1971 and 1972? 

I did that In 1971 and 1972 and before that. But 
thla year, about a year 1 don't bet wlh him, though. I been 
going to the 0TB now for the last eleven months. 

Q Do you know Herbert Sperling? 

A No. 

q Let me show you what Is marked 61-D In evidence. 
There 1. a man her. with an S on him. Do you recognize that 

man? 

A I don't know him. 

q Do you know any of the men in this picture? 

A No. 

q How often did you see Mr. Mallah at the Stage 

Delicatessen? 

A Excuse me, sir? 

q How often would you see Mr. Mallah at the Stage 

Delicatessen in 1971 and 1972? 

A Every time I'd pass there, even with the cab, I'd 

make my bet. and I'd go away. If he wasn't there he'd be In 


25 
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barber shop. 

Q What barber shop was that? 

A Next to — next to the Stage Delicatessen. There was 
another barber down further, too. There's two barbers. If I 
don't catch him in one barber, I catch him in the other barber 
or out in the street on the corner. 

Q Were you present with other people when they placed 

bet8 with Mr. MallaL.’ v 

A There was other people there, you know what I mean, 

giving him bets, too. 

HR. LAVIN: Objection. 

MR. LaROSSA: I have no further questions of this 

witness. 

CROSS-EXAMINATION 
BY MR. LAVIN: 

Q You don't know Mr. Sperling? 

A No. 

Q I show you a picture. Do you x. cognize that indi¬ 
vidual there in that picture? 

A No. 

MR. LaROSSA: May know the exhibit number, Mr. 

Lavin? 

MR. LAVIN: 61-H in evidence. 

A I don't know him. 
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Q Here's a side picture, 61-H. 

A No, sir. 

Q Did you ever place a $50,000 bet with Mr. Mallah? 

A $5, $10. What 50, are you out of your mind? I only 

drive a cab. ' 

Q Did Mr. Mallah ever tell you what he was doing when 

he wasn't placing bets with you? 

MR. LaROSSA: Objection. 

I know Mr. Mallah Is a bookmaker and he Is a 


gambler, too. 

q Do you know, aside from the time that he took bets 
from you, what he was doing, to your own personal knowledge? 
A No, no, what he was doing, no. 

MR. LAVIN: I have no further questions. 

A I know he was bookmaking. That's all 1 know him. 
MR. LaROSSA: Thank you. 

THE WITNESS: That's all? 

THE COURT: Step down. 

(Witness excused.) 

MANNY ROSEN, called as a witness by the 

Defense, was duly sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. LaROSSA: 

n Mr. Rosen, by whom are you employed, sir? 
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A Stage Delicatessen. 

Q What do you do at the Stage Delicatessen? 

A I work as a counterman. . 

Q How long have you been with^he Stage Delicatessen? 

A About 28 years. ' 

Q Did there come a time when you met Benjamin Mallah? 

A About 25 years ago. 

Q Will you look in the courtroom and see if you can 
see him, please? 

A Yes, there he is (indicating). With the moustache 

and the glasses. Slightly bald. 

MR. LaROSSA: May the record reflect the identifi¬ 
cation of Mr. Mallah, please? 

THE COURT: Yes. 

Q Did Mr. Mallah come into the Stage Delicatessen often 

during the years 1971 and 1972? 

A Almost every day except there was a couple of days 
that he didn't show up. I thought he was in Florida or 
California or someplace. 

Q Do you know what he would do at the Stage Delicatessen. 
A He was a bookmakers. 

MR. LAVIN: Objection. 

THE COURT: All right, we will take it. It Just 
takes a lot of time otherwise. 
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Did you ever piece eny bees with him yourself? 


Sure. 


Did you ever take bets from anyone else to give to 


him? 



Yes. Quite a few. 


q Did you ever see him sitting at the tables with 

racing forms open in the Stage? 

A No, at that time when Max was alive, we didn t 


10 

didn' 

t allow the racing forms on the table, but now with th 

11 

0TB, 

it could happen. 

12 


Q 

Mr. Rosen. I show you what has been marked 61-D In 

13 

evidence, 

and 1 ask you to look at the man with the S on It. 

14 

This 

man 

right here. Can you see that clearly? 

15 


A 

Yes. 

16 


Q 

Do you recognize that man? 

17 


A 

He comes - he used to come In the Stage once In . 

18 

to eat. 

That's the only thing 1 know about him. 

19 


Q 

Do you know his name? 


A — - — " 

Q DO you know any of the people In this picture? 

A The fellow in the middle la a barber. He comes In 

the store quite often, every day almost. 

0 1 am referring to 61-H so the record may know It. 

A This looks like this other fellow here. 









mbgs 


Rosen-direct 


1341 


Q Herbie? 

A Yes. That looks like him. 

Q Do you know anyone by the name of Ccnforti, Joseph 

Conforti? 

A No, sir. 

Q Barry Lipsky? 

A No. 

Q Or Mrs. Conforti? 

A No. 

Q Did you ever see Mr. Mallah and this man you call 
Herbie together? 

A Never. 

MR. LaROSSA: I have no further questions. 
CROSS-EXAMINATION 
BY MR. LAVIN: 

Q Mr. Rosen — 

A Yes, sir. 

Q Have you ever been down to 5 Spring Street? 

A No. 

Q Have you ever been inside the Gold Rail Lounge up 
the street? 

A No. 

Q Have you ever been inside Ballantine's Barber Shop? 


A 


No. 
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q Do you know a Louis Mileto? 


q Do you know what Mr. Mallah was doing when he wasn't 

in the Stage taking -- taking a bet from you? 

A What he was doing after that? 

Q When he wasn't there, do you know what he was doing? 
A No, I assume he's a bookmaker. 

Q Do you know to your own knowledge? 

A To my own? Ndthing, except bookmaking. 
q Do you know to your own knowledge? When he wasn t 
In the Stage placing a bet with you, do you know what he was 

doing? 


A How could I know what he was doing if I wasn't with 

him? 

THE COURT: He is asking you. The answer is what, 
yes or no? Do you know what he d-d when you weren’t around 

there? 

THE WITNESS: Yes, he was bookmaking. 

THE COURT: You know that he was, then, there? 

THE WITNESS: Maybe he was out making calls with 

collecting bets and other places. 

THE COURT: We are not interested in "maybe," Hr. 

Rosen. We want to know, do you know? 

THE WITNESS: Yes, I know 
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THE COURT: Do you know? 

THE WITNESS: Yes. 

THE COURT: All right. 

MR. LAVIN: I have no further questions. 

BY MR. MITCHELL: 

Q Mr. Rosen, I just have one question. 

MR. MITCHELL: Will you stand up? 

I I 

(Mr. Barrett stands.) 

Q Did you ever see this gentleman in the Stage Door? 
A The Stage Door? No, the name is the Stage. 

Q I mean the Stage Delicatessen. 

A Once in awhile he used to come and eat. 

MR. MITCHELL: I have no further questions. 

MR. LaROSSA: I have nothing further. 

THE COURT: Step down. 

(Witness excused.) 

CELIA BEZDZIECKI , called as a witness by 
the Defense, was duly sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. LaROSSA: 

Q Would you please pronounce your last name for me? 
A (Pronouncing "Bez-yet-skee.") 

Q Miss Bezdziecki, by whom are you employed? 



A The Stage Delicatessen. 
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In what capacity? 

Waitress. 

How long have you been there? 

A little over 19 years. 

Do you know Benjamin Mallah? 

About that length of time. 

Do you see him here in court? 

Yes, I do. The gentleman with the glasses and the 


moustache. 


MR. LaROSSA: May the record reflect the identifi¬ 


cation, please. 


THE C0U p T: Yea. 


1972? 


Did you see Mr. Mallah during the years 1971 and 


Very often. 

Where? 

At the Stage Delicatessen. 

Was he there almost on a daily basis? 

Pretty much so. Pretty much so. 

What was he doing there? 

Well, as I would say, I gamble myself. 1 would say 


that he's a bookie. 


MR. LAVIN: Objection. 

Continue? I used to supply him myself with horse 
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papers, and I saw customers with my own eyes go up, hand him 
slips, there was an exchange of money. I myself have bet with 

Benny. 

Q Do you know whether he is in any other kind of 

business besides being a bookmaker? 

A This is to my ki owledge the only thing I ever saw. 

Q Let me show you what has been marked 61-D in 
evidence, please. I ask you if you know the. man with the S? 

A Yes, I do. 

Q Do you know his name? 

A I know, him as Herbie. He is a customer. I used 
to serve him in the Stage occasionally. 

Q Do you know any of the people in this picture? 

A Ralph, the owner of the barber shop, and Herbie. 

Q How often would Herbie be in the Stage? 

A I didn't serve him all the time, and I didn t see 

him just until recently in the Stage. I don't know him really 
Benny I know for years. 

Q Do you know anyone by the name of Lipsky? 

A No, sir. 

Q Do you know anyone by the name of Conforti? 

A No, sir. 


Q Do you know anyone by the name 

A No, sir. 


of Mileto? 
















, 16 
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q Did you ever see Mr. Mallah and this man Herbie 

ittlng together and talking? 

A I have never seen Herbie and Benny together; never. 
MR. LaROSSA: No further questions. 

CROSS-EXAMINATION 
BY MR. LAV1N: 

q I show you Government Exhibit 61-C. Can you ldentif, 

the two people standing next to the car? 

A I would say that looks like Benny and Herbie. 

Q Are they together there In that picture? 

MR. LaROSSA: Objection. 

A It's hard to say, sir. 

MR. LaROSSA: Objection. 

A I really can't specify. 

THE COURT: The objection is sustained. The picture 

will speak for itself. 

What did you point rut as who? Which one did you 

point to? Who did you Identify? 

THE WITNESS: This one,I think that's Herbie. 

THE COURT: You think? 

THE WITNESS: I can't see a full face, sir. 

THE COURT: Yes? 

THE WITNESS: And this Is a back picture. 

THE COURT: Yes? 







T 



rabgs 


Bezdziecki-cross 


1347 


THE WITNESS: I can't see the face front. I can't 


see face front here, sir. 



right. 


there? 


shop. 


THE COURT: Who do you think it is? 

THE WITNESS: Could be anybody. 

THE COURT: Don't you know? Could be anybody. All 


Have you ever been in the Gold Rail Lounge? 
(Shaking head, no.) 

In the barber shop? 

Excuse me, air? 

In the barber shop? 

I didn't hear the question. 

Ballantlne'8 Barber Shop, have you ever been in 


I pass by it, sir. I have no occasion for a barber 


Did you ever see Mr. Mallah and Mr. Sperling talking 




in front of that barber shop? 

A Never, sir. 

q Did you ever see Mr. Mallah talking to anybody else 

in front of that barber shop? 

A I only know Mr. Mallah from the Stage, sir. 

Q .Do you know what he does when he is not in the 

Stage? 
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THE COURT: Have you any knowledge, any personal 
knowledge, of what he does outside of your view in the Stage? 

THE WITNESS: All I know is what I see in the 
Stage, that he's a bookie.' 

Q How much money did you bet with Mr. Mallah at any 

one time? What was the size of your bet? 

A Being a working girl, I mean, if I bet $20, if I 

bet $30, that's a big bet for me. 

Q How often would that be? 

A It depends. Maybe two, three times a week, maybe 
I don't bet for a week or two; it varies. 

Q Did you ever bet $8,000 with Mr. Mallah? 

A $8,000? 

MR. LaROSSA: Objection. 

THE COURT: Objection is overruled. 

Did you ever bet $8,000? 

THE WITNESS: Sir, $8,000? 

THE COURT: What, are you asking me? 

THE WITNESS: No, you asked me. You shocked me, 
that's why I -* you know, you took my breath away for a minute 


$ 8 , 000 . 


THE COURT: What is your answer? 
THE WITNESS: No, sir, no. 
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THE COURT: Thank you, you are excused. 

MR. MITCHELL: Your Honor, I just want to ask her 


one question. 

THE WITNESS: Yes, sir. 

BY MR. MITCHELL: 

' MR. MITCHELL: Will you stand up? 

(Mr. Barrett stands.) 

Q Did you ever see Mr. Barrett in the Stage Delicatessen? 
A I may have seen him, sir. He may have come in to 
eat there. That’s possible. I wait on an awful lot of people, 
sir. You can't pinpoint, you know. 

MITCHELL: I have no further questions. 

THE COURT: Thank you very much. You may step down. 
(Witness excused.) 


GERALD ANTHONY RISPULO, called as 
a witness by the Defense, was duly sworn and testified as 
:V follows: 

DIRECT EXAMINATION 
BY MR. LaROSSA: 

Q Mr. Rispulo, what is your occupation, sir? 

A Well, right now I am unemployed. I am going to 
school. 


Q What school is that, sir? 

A Programming systems, computer programming. 
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0 Did you ever work for Goldsmith's? 

A Yes, sir. 

q Is that a stationery supply house? 

A Yes, sir. 

Q Where is that, where is Goldsmith's located? 

A The main store is on 77 Nassau Street in New York. 

Q Do you know Benjamin Mallah? 

A I know Benny. 

Q Can you point him out for us, please? 

A Yes (indicating), the fellow in the glasses and the 

moustache. 

MR. LaROSSA: May the record show an identification 
of Mr. Mallah, please. 

Q When was the first time you met Mr. Mallah? 

A Well, I met Benny about 1967 when I worked for 

Goldsmith Bros., along about May he came up to buy some pads 
and pencils, and I looked, the particular pads and pencils he 
wanted I was very familiar with because when I used to work, 

I used to work for a bookmaker and we called them bookmaker 
pads because of the site and the length of the size of the 
pads which was strictly used for bookmaking purposes. 

So he asked for six dozen, and I looked, and I 
but I didn't say nothing at that time. Then he came back 
about a month later and asked for six dozen more, and that’s 












1 

rnbgs Rlspulo-direct 1351 , 



2 

when I got to talking to him, you kriow, made conversation. I 



3 

told him,I said, "How's business?" And he looked at me. I 



4 

I 

said, "I'm familiar with the pads myself," you know, and I says 

> 


5 

kidding around, I says, "Do you have a good office for me to 



6 

call?" Because, you know,' I like to do my gambling. 


■ 

7 

Q Did you call him,Mr. Rispulo? 



8 

A Excuse me? 



9 

Q Did you place bets with him? 



10 

A Oh, yes. 



11 

Q Did you place bets with him in 1971 and '72? 



12 

A Up until May of '72, because I called in May of '72 



13 

for -- because it was a MemorlalDay and it was a lot of 



14 

double-headers, and I called the telephone operator, you know, 



15 

this number is disconnected. So that was the end of my bets 

1 


16 

with Benny. 

| 


17 

Q How many times did you supply him with these pads 



18 

that you are talking about? 



19 

A Well, since 1967, to '72, I'd say about at least -- 

* 


20 

i 

because we never always ■- they never stocked them all the 


21 

time, you know, so I'd say about eight times a year. ( 


22 

Q Did you ever deliver theae pads to Mr. Mallah? 


23 

A Yes, sir. 



24 

Q Did you ever deliver them to him at the Stage 



25 

1 

Delicatessen? 

i 


HMI 
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A Stage Delicatessen most of the time, and then there 

was two addresses uptown that I delivered them to. 

Q When you placed bets with Mr. Mallah did you do so 

at the Stage? 

A Well, not necessarily, because 1 didn't want to 
| I don't know the line at the time, so I — when I'd finish 
delivering the pads, I'd call up the office and get, you know, 
the latest line on the games, and that's when -- but I did 
talk to him. Well, I made the payment, when I had to pay him 
when my bets would go down, I would have to go up there and 
pay him or else vice versa when I had money coming. 

Q Go up where? 

A He would pay me. 

Q Go up where, to the Stage? 

A Stage. 

Q Let me show you what's been marked Exhibit 61-D in 
evidence. Do you see a man with an S on his sleeve? 

A Yes, sir. 

Q Do you know that man? 


Do you know the name Herbert Sperling? 

No. 

Do you know any of the people In thle picture? 

No. Well, maybe - 1 believe If It's - 1 met him 





" 1 " 


1 

• 

1 

1 
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2 

in the witness room, if this is the middle guy. 


3 

Q Before today did you know any of the people? 


4 

A No, I never knew them before. 


5 

Q Do you know the name Joseph Conforti, Mr. Rispulo? 


6 

A No, sir. 


7 

Q Do you know the name Barry Lipsky? 


8 

A Who? 


9 

A Barry Lipsky. 


10 

A No. 


11 

MR. LaROSSA: I have no further questions. 


12 

CROSS-EXAMINATION 


13 

BY MR. LAV IN: 


14 

Q Mr. Rispulo, you are talking about pads. What are 


15 

they, just lined pads with columns for totaling up figures? 


16 

Is that what you mean, accounting pads? 


17 

A Well, yes; well, they would be used, I guess -- 


18 

Q What are they made for, Mr. Rispulo? 


19 

A Excuse me? 


20 

Q Are they made for adding up figures? 


21 

A Yes, adding up figures. 


22 

Q Do you know what Mr. Mallah did with those pads 


23 

after he got them? 


24 

A Do 1 know? 


25 

Q Do you know if he sdded up money from heroin 

1 



25 
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purchases and sales? 


q You don't know, do you? 

A No, 1 don’t. 

MR. LAV1N: 1 have no further questions. 

THE COURT: What did you say your job was 

Goldsmith'8? 

THE WITNESS: 1 was working in the stationery 
department? 

THE COURT: Salesman in the stationery? 

I THE WITNESS: Salesman. 

THE COURT: Were you also a deliveryman? 

THE WITNESS: Delivery? 

THE COURT: Yes. 

THE WITNESS: Well, I sometimes, when Benny wou 
ca ll up and ask for the pads. I would deliver them, pay for 
them out of my own pocket, and deliver them because he said 
h . couldn’t It down, could 1 do hi™ the favor of 

delivering the p.d. up. And he would tehe cere of. you Know, 
through me, a couple of dollars. Take care of my cab fares 

and I would deliver the pads to the Stage. 

THE COURT: During the day? 

THE WITNESS: No, after work, after work. 

do it during the day. 








— 
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THE COURT: All right. Step down. 

(Witness excused.) 

THE COURT: Anything else, Mr. LaRossa? 

MR. LaROSSA: No, sir. 

THE COURT: Ladles and gentlemen, we will take a 
recess for lunch until five minutes past two. You may go out. 
(The jury left the courtroom.) 

(Luncheon recess.) 
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AFTERNOON SESSION 2:05 P-m. 

(In the robing room; all counsel present.) 

MR. LaROSSAi sir. I want to make a motion under 

i - Pni.MTiVm to exclude convictions of Mr. 
United States against Palumbo to excj.ua 

Mallah that are as old as 1952. 

THE COURT: Did you talk to Mr. bavin about It? 

MR. LaROSSA: Frankly, I did not. 

THE COURT: Ask him whether he agrees with you and 

that will settle the whole thing. In the meantime. I think 

I Mr. Duke wanted to say something. 

MR. DUKE: Yes, your Honor. I raised this point 

earlier. I want to call as a witness Louis D’Ambroslo. who 

testified in the last trial. The Government gave us 3500's 

»„ him in this trial. He Informed me yesterday morning when 

I questioned them that they did not Intend to call him. I 

Indicated that they told to your Honor that they told me they 

were not Inclined to tell me his whereabouts. 

Yesterday afternoon Mr. Lavln said they were 
attempting to locate him. and I indicated to Mr. Lavln that 
to tell him that I wanted him as a witness. This morning 
g .t a note Indicating hi. address, -»d I asked for his phone 
number. Mr. Lav In didn't give me hi. phone number. The 
. first time I could reach a phone was at lunch. His phone 
i number Is unlisted. I am In a position now where the 







1357 


mbgs 

Government, I think, Is playing games with me, and they are 
trying to deny me a witness. And I would request the Court s 
assistance In getting this witness In here this afternoon. 

THE COURT: What efforts did you make to subpoena 
this witness in advance of the trial? 

MR. DUKE: None. 

THE COURT: All right. 

MR. LAV1N: May I respond to that, your Honor? Mr. 
Duke asked me the other day about It. I said I didn t know 
his address, I'd try to get it. I called Mr. D'Ambrosio last 
night, as I told Mr. Duke. I said, "They want to call you as 
a witness." He says, "They are going to have to subpoena me." 
He is not under our control. He is not a police officer 
any more. He gave me his address. -I gave it to Mr. Duke 
this morning. 

THE COURT: In any event he was a city policeman, 


wasn't he? 

MR. LAVIN: He was a city policeman. 

THE COURT: Not part of the federal system? 

MR. LAVIN: No, he wasn't. 

MRS. ROSNER: He was on the Joint Task Force. 

MR. DUKE: During the relevant time, your Honor, 

he was on the Joint Task Force. 

THE COURT: What has that got to do with it? 
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That is an irrelevant cogent. It seems to me that the problem 

I I ** Is you didn't make arrangements to have him at the trial, 

,d now you are laying It onto the Government. 

MR. DUKE: Your Honor, the Government gave me 3500's 

i him. 

THE COURT: I can't be -- regardless of your in 
ufflclences In this srea. If you tell me how I can help you, 
will. But I don't propose now to sccept these constant beefs, 
he Government did this, the Government did that. If they did, 
t will hold them to It. But If they didn't, and It Is your 

insufficiency, don't lay It on somebody else. ■ 

MR. DUKE: Your Honor, they gsve me 3500's on this 

witness. 

THE COURT: What difference does that make? You got 
. whole lot of material out of order. You are not entitled 
to any 3500 material until after the witness' direct testimony, 
and 1 arranged for all lawyers to get accommodation on that 
subject in advance of anything. Now, Just bec.use they gave 
you the 3500 material, and because you have the testimony of 
the last trial, doesn't excuse you preparing your own esse. 

MR. DUKE: But, your Honor, they 

THE COURT: What can we do about getting him here? 

Do you know? 

MR. LAVIN'. 1 can have the agents try to reach him s 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


home again. 

MR. LaROSSA: You can orally subpoena him. The 

Court can orally subpoena him. 

THE COURT: Orally subpoena him? I suppose that 

that will raise problems. > I don't want to start delaying this 
trial while the fellow goes and gets himself a lawyer who will 
tell him what the judge says is his business. 

MR. LAVIN: Why can't someone go out to his house 

and give him a subpoena? 

MR. DUKE: Because I was presented with this infor¬ 
mation this morning. I don't have anybody standing at my side 
to run out there with a subpoena. I don't have a phone number 
for this man yet. 

MR. LAVIN: I Just told you he is not going to come 
in on a phone call. I asked him to come in. He wouldn't come 

in for me. He wants a subpoena. 

MR. DUKE: You asked him to come in and he refused 

to come. 

MR. LAVIN: You wanted to call him as a witness. He 

said, "They are going to have to subpoena me." 

THE COURT: I make it a practice, Mr. Duke, to try 
and accommodate everybody. If you can think of a way in which 
I can accommodate you that makes sense, I will help you. 

MR. DUKE: Your Honor, 1 am confident that the man 
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would honor a request from you that he appear. 

THE COURT: I don't Intend to call people on the 

telephone to make requests of them to come In. 

MR. DUKE: He would honor a request 
THE COURT: You may send somebody out there. You 
have enough people hanging around the courtroom there to send 

somebody there. 

MR. DUKE: Your Honor, I don't have any people 

hanging around the courtroom. 

THE COURT: There are enough people out there who 

seem to be Interested that could make the trip. You have his 
address and I suggest you send somebody out there posthaste 
In a taxicab, leave the word, and you may underscore It by 
saying that the defense would like to subpoena you and the 
Judge would like to have you come in. I am not ordering him, 
but I say I would like to have him come In because I don't 
think I have the power to go ordering people orally to do 
this, that or the other thing. But If It will give any 

sanction to it, you can put It that way. 

Now, did you agree with Mr. LaRossa? 

MR. DUKE: May I be excused, your Honor? 

THE COURT: Sure. 

(Mr. Duke left the courtroom.) 

(Discussion off the record.) 
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MR. DUKE: Your Honor, I have canvassed the court- 

i 

room to see If somebody will serve a subpoena for me, including 

| 

somebody from the marshal's office. The people tell me there 

t 

is nobody from the marshal's office that will do it this after- 

! 

noon. I can't find anybody else that will do it, and I am 

' 

left in a position of having to call the man, and I don't have 
his phone number and it is unlisted. 

I would like to have his phone number so I can be 
given an opportunity to call him and ask him to come in. 

THE COURT: I am not authorized to compel anybody 

* 

who has instructed the telephone company not to give out a 
phone number. I will parenthetically tell you this, that the 
night before last I had the following experience. 

The New York Telephone Company itself telephoned 
to me on an unlisted telephone number and said that there was 
a grave message and I should please call a certain number 
which they gave me. 

I telephoned that number and discovered that some 
person had passed away. 

So the fact that there is an unlisted telephone 
number, with a certain amount of resourcefulness, doesn't 
stop communication. 

Furthermore, the fact clearly appears that you made 
no preparation for this man to appear here as a witness other 
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than to lay It on somebody else. 

Let me ask you this further question: What do you 

intend to prove by this man: 

HR. DUKE: I intend to prove by this man that he and 

other officers conducted a surveillance of one Louis Valentine 

on or about September 28, 1971. They followed him to the 

Vellowfingers Restaurant at 60th and Third Avenue, that they | 

observed him entering Yellowfingers and meeting with one Barry 

Lipsky and handing something to Barry Lipsky, Llpsky leaving, 

getting into Valentine's car, going to 1A20 Third Avenue, 

staying in the apartment about 20 minutes, coming back with 

what appeared to be some kind of a package, returning to the 

Yellowfingers, entering the Yellowfingers, and thereafter Mr. 

Valentine leaving and getting back into the car that Lipsky 

was driving. 


MR. LAVIN: Is that all? 


THE COURT: Is the Government willing to stipulate? 
MR. LAVIN: I will stipulate to that. I would have 



to check the record, but 

MR. DUKE: Your Honor, maybe — I have the i500 
from Mr. D'Ambrosio — 

THE COURT: Don't try and expand it. You put your 

best foot forward in an area where you are at fault. 

MR.DUKE: Obviously 1 want a live witness, but if 
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I can't have a live witness,if the Government will stipulate 
to substantial portions of the 3500 material from D'Ambrosio, 
that would mitigate considerably. 

THE COURT: In addition to what you have already 
recited, what do you want?' Get the material here and let's have 
it in exact fashion. 

MR. DUKE: The addition, your Honor, is — 

THE COURT: No, no. I want it exactly from there so 
that there are no words that have trucks to be driven through. 

I have been on appeal so often with these offers of proof 
I want to make sure we get it right. 

(Discussion off the record.) 

MR. LAV1N: I would hesitate to stipulate that if 
called. Detective D'Ambrosio would testify that he did all 
this. But about Nunziata and Ruggiero seeing this and doing 
that — 

THE COURT: Let me see what you are talking about, 
and see whether I can't compromise this thing. 

Where are the brackets? 

MR. LAVIN: Mr. Duke has them. 

MR. DUKE: I want the first part of that sentence 
and then six and seven in that, and that much of eight. 

THE COURT: Off the record. 

(Discussion off the record.) 
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THE COURT: Gentlemen, you have both been examining 
a Jenks Act material, No. 3501 from the Sperling trial, and 
the Government has indicated that it is willing to stipulate 
to the matters bracketed in green on page 2 of that report of 
investigation, and on that, basis, Mr. Duke withdraws any request 
on behalf of his client in respect of the appearance or non- 
appearance of Mr. D'Ambrosio. Is that correct? 

MR. DUKE: Your Honor, it is correct if I am not 

precluded from offering his testimony. 

THE COURT: All right, gentlemen, go back. Since 

there is no stipulation, go back to the beginning part of it, 
and I think we have spent nearly an hour on this, and it looks 

like the Court is being put upon. 

Counsel has failed to subpoena a witness whom he 

wanted to call on this trial, he has no legal excuse for having 
failed to do so. He has, as an accommodation, been offered an 
opportunity to read Into the record what he says was the 3500 
material of the witness. He now seeks to expand on that and 
that cannot -- we are not going to let this thing grow like 

Topsy. 

I see no occasion whatever to postpone this trial 
for any purpose in connection with Mr. D'Ambrosio, and 
particularly in connection with this fractional portion of 

the information. 


i 
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This has to do with a surveillance of Mr. D'Ambrosio, 
Mr. Valentine, and Mr. Lipsky, and there is no word or mention 
in the report of investigation whatsoever of Mr. Pacelli, 
either his presence or his absence. 

Under the circumstances, there can't be any 
conceivable prejudice. 

Let's prpceed. 

MR. DUKE: May I take exception to your Honor's 
findings of fact? 

THE COURT: Yes, you can, but don't hold me up here¬ 
after and ask me to give you stipulations when you start 
expanding them as soon as you get a finger. We have spent 
about an hour in attempting to achieve an accommodation and 
have failed. 

(In open court; jury present.) 

THE COURT: All right, Mr. LaRossa, can you go 

ahead now? 

MR. LaROSSA: Defendant calls Benjamin Mallah. 
BENJAMIN MALLAH, a Defendant herein, was 
duly sworn and testified as follows: 

DIRECT EXAMINATION 
BY MR. LaROSSA: 

Q How old are you, Mr. Mallah? 

A Forty-eight. 
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1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 


In 1971 and 1972, what were you doing? 

My occupation? 

Yes. 

I was a bookmaker. 

Try and talk up a little louder. 

I was a bookmaker. 

Where were you taking book? 

Well, the vicinity of the Stage, Seventh Avenue, 
the whole vicinity of Seventh Avenue between the Perk Sheraton 

and the Stage. 

Q How long were you active In the area of the Stage of 

Seventh Avenue In accepting bets? 

A At least 25 years. 

q Are you familiar with a barber shop called 

Ballantlne's? 

A Yes. 

Q Have pu been In It many times? 

A Many times. 

q Are you familiar with the Stage Delicatessen? 

A Very familiar. 

q Have you been in It many times? 

A Many times. 

q What do you mean by many? 

A Well, I would say the first — I would say the 
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first 20 years practically on a daily basis; and the last 
five years, very often, but unless I took trips somewhere. 

Q Do you know Hr. Pacelli? 

A No. I met him at the — first time I saw Mr. Pacell 


was at the pre-trial conference. 

Q In this case? 

A In this case. 

Q Is that sometime this year? 


A Yes, last -- two months ago. 

Q Two months ago? 

A Approximately two months ago. 

Q Do you know Mr. Catino? 

A Also I met him at the pre-trial conference. 

Q Did you know him before that? 

A Never. 

Q Did you know Mr. DeFranco? 

A No. Also met him at the pre-trial conference. 

Q Do you know Jack Spada? 

A No. 

Q Ever meet him? 

A Never. 

Q Do you know Mr. Conforti? 

A Never met him until he -- never saw him until he 


■at on this witness stand. 
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q Do you know Mrs.Mileto? 

A Never saw her until she sat on this witness stand. 

Q Mr. Mallah, have you ever possessed any kind of 

arcotic drug? 

A Never. * 

& 

q Have you ever had it In your hands? 

A Never touched It or saw It, looked at it. 

Q Have you ever, sir, instructed anyone else to have 

i narcotic drug? 

A Never. 

Q Have you ever had a conversation with anybody about 
possessing or distributing any kind of a narcotic drug? 

A Never in my life. 

q Do you know Herbert Sperling? 

A Yes. 

q How long do you know Herbert Sperling? 

A l'» not sure. I would say about three to four years 

Maybe less. I am giving the maximum amount. 

q Tell me where you met him, If you recall. 

A In the vicinity of Seventh Avenue that 1 described 

to you before. 

q Did you ever do any business with Mr. Sperling? 

A In what context? Gambling? 
q Any context. 


i 
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A Gambling. 


Q Tell us what you mean by that. j 

A Well, we struck up an acquaintance, and naturally 
I guess 1 was pointed out to him as a bookmaker, and he started 

I 

to give me some action. ' 

Q Did you ever received $75,000 from Mr. Sperling? 

A I never saw $75,000 in my life in its entirety. 

Q Did you ever talk to Mr. Sperling about $75,000? 

A Never. 


Were you in his apartment on Spring Street at any 


time? 


Never. 


Q Were you ever there when Mrs. Mileto was there and 
Mr. Sperling packed an attache case with $75,000 and gave it 


to you? 


A I never entered an apartment in Spring Street. 

Q Were you ever in the Stage Delicatessen with Mr. 


Conforti? 


Never. I never met Mr. Conforti until -- I never 


saw him until he sat on this witness stand. 

Q Were you ever in any apartment anywhere with Mrs. 


Mileto? 


Never. 


0 Did you ever have a conversation with Mr. Sperling 


a 
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Q Why didn't you use the name Benjamin Mallah? 

A Well, knowing the risks of the business I was In, It 
would -- you are always afraid of tapped telephones or -- 
because the business I was In. 

Q Did you believe you were known as a known gambler? 

A Yes. 

Q Have you used other names besides Barton In your 
lifetime? 

A Many names. 

Q Tell us what names you have used. 

A Well, 1 have had apartments'under Eller. 

Q How do you spell that? 

A E-l-l-e-r. 

Scott. I have had -- I don't recall many of the 
names. I recall a couple of real estate people that I went to 
and applied.. 1 went to Bing & Bing and got an apartment 
under an assumed name. I don't recall the name at the moment. 
It is either Stein or Rosen. 

Q Before you would get these apartments under an 
assumed name, would you have to have Identification? 

A Yes. 

Q Would most landlords request that? 

A Yes. Bank account or checking account, or some kind 


of a bank reference. 
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(J X show you what has baen marked'as Exhibit 78 la 
evidence. 

MR. LaROSSA: May I approach the witness? 

0 . They refer to David Barton, do they not? 

A Yes. 

Q some of them are In 1972; Is that right? 

A Correct. 

q When did you begin using the name David Barton, do 


10 

you recall? 

11 

A 

It would have been the spring - It would have to 

12 

. A# i 7 a _ or ' 71 . Let me see. The spring of 

be the spring of 72 -- or 

13 

'71. 


14 

Q 

Did there come a time -- 

15 

A 

Ho, I'm sorry, I'm trying to get my years straight 

16 

! Q 

Stop and think for a moment. 

17 

A 

It would have to be the spring of '72. 1 think I 

18 

paid my 

first month's rent there. 

19 

Q 

Did there come a time when you went to Florida 

20 

during 

1972? 

21 

A 

Yes. 

22 

Q 

When was that? 

23 

A 

Early December. 

24 

Q 

Did you establish any kind of a residence In 


Florida at that time? 


25 
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A I still had David Barton. I kept it from the spring 
of -- from the spring of '72 up until I would say March, 
February or March of '73. 

Q What were you doing In Florida during that period 
of time? * 

A The same occupation 1 had in New York. 

Q What's that? 

A Bookmaking. 

Q Did there come a time when you left Florida in 1973? 

A Yes, I left sometime in the middle of April. 

Q You heard a stipulation being entered into by Miss 
Nancy O'Malley? 

A Yes. 

Q Who is Miss Nancy O'Malley? 

A She is a girl I have known for 17 years. 

Q Did you leave Miss Nancy O'Malley's residence some¬ 
time in April? 

A Yes, I did. 

Q Did you do that because you knew about an indictment 
in this case? 

A No, sir. 

Q Why did you leave? 

A Well, this was the second winter I was in Florida. 
The winter previously I had received word that there was a 
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2 subpoena for me, and exactly a year later, the same month, I 

3 received word that there was another subpoena out for me for a 

4 bookmaking activity that took place in Miami, in the Miami 

5 Beach area. 

6 Q Is that what cauaed you to leave Miami? 

7 A Yes. 

8 q Where did you come from Miami? Where did you go to? 

9 A Well, when I left Miss O'Malley's residence I stayed 

10 In Miami. I checked into a Holiday Inn under David Barton. 

11 Q For how long? 

12 A For about a week, I would say. A week to ten days. 

13 q Then what? 

14 A Well, I made a telephone call — am I allowed to put 

15 or should I Just tell you that? 

16 q Tell us what you did. 

17 A Well, I called my sister up in Brooklyn, and she 

18 told me my mother was very ill, and I drove up to New York. 

19 It was about a three-day drive. 

20 Q Did you visit your mother in the hospital? 

21 A I called her every day on the road, and when I got 

22 to New York 1 visited her at the Trafalgar East Hospital. 

23 Q What did you do when you reached New York, Mr. 

24 Mallah? Where did you take up residence? 

25 A Well, I think the first day I stayed in various 
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hotels -- the first day I stayed In the Chateau in Jersey, whlc 
I didn't care for, and I went to the -- after I visited my 
mother, I went to the -- I think it was the No. 1 Fifth Avenue 
Hotel for a day or two, I'm not sure how many days. 

Then I finally settled in the Alrae Hotel. This Is 
all under David Barton. The Alrae on East 70th Street. 

Q Did there come a time that you spent any time outsidi 
of New York City in 1973? After April? 

THE COURT: How do you spell the Alrae? 

THE WITNESS: A-l-r-a-e. 

Q Outside New York City? 

A After April? I made several trips to New York State 
the mountains, the resort area. 

Q Did you spend any time up there? 

A Yes, I spent some time up there. 

Q Where? 

A Well, I -- my first trip was to Monticello, ind 
subsequent to Monticello was Saugertles, New York. 

Q What was your purpose in going up to the mountain 
area at that time? 

A 1 thought I can engage in the same thing that I 
was doing. 


Q What do you mean by the same thing? 
A Bookmaking. 
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Q Did there come a time when you came Into New York 
City and rented an apartment? 


Yes. 


What name did you use? 

Morris Geller. 

Where was that apartment? 

420 East 66th Street. 

Where did you live in 1972 when you were in New 


York City? 

^ X lived in •* at one *■ 1 think it was.** well» 

I don't think -- I think the end of '72, 160 East 63rd Street. 
Q Where was that in relation to this apartment on 

66th -- 

A Just about three blocks away. 

Q When did you move into that apartment at 420 East 

66th Street? 

A August 1st. 

Q From August 1st until the day you were arrested, did 
you go into shops and stores in the area of 66th Street? 

A No, 1 went into shops and stores where I previously 
lived. I went into the cigar store on the corner, on 63rd 
Street, 63rd and Third. I used to get my papers there, 
cigarettes. 

Q Is this a store where you were known? 
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A Yes. 

Q Any other places? 

A Restaurants, the same restaurants, coffee shops, 

that I went to in that area. 

Q This moustache that you have now, is that the first 

time in your life you have ever had a moustache? 

\ 

A I have grown a moustache at least ten times in my 

life. 

Q Exhibit 5 -- 


A Yes. 

Q -- the toupee -- 

A Yes. 

Q -- is it yours? 

A Yes. 

Q Is that the first time you have ever had a toupee? 

A No. In fact, I have two of them at this time. 

Q Have you ever had a hair transplant? 

A Yes. Twice. I went for two treatments. 

Q When did you get that toupee? 

A After I stopped my treatments with the hair 


transplant. 

Q When was that? 

A About four years ago. 

Q You have seen Exhibit 79, 


which is composed of money 
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Yes. 


You have been told It Is approximately $8500? 


1 have been told that. 


Q You heard that In court here, didn't you? 

A Yes, I did. 

q Do you know where this money came from? 

A It Is my money. 

Q Where was It? 

A Pardon me? 

Q Where was this money on the day ydu were arrested? 

A Well, number one, I have to dispute the amount. 

Q What do you mean by that? 

A Well, I — my -- I say It was $9700, because I had 

$5,000 In the dresser drawer, a reserve that I had, that was 

wrapped up, and I had — I know I had $4700 In my pocket when 

I was arrested. 

Q Where did that money come from? 

A Well, I would say 60 percent of It was what I 
started — 60 or 70 percent of It was what I started out from 
Florida with to New York, and I earned the rest In the New 

York area. 

Q What do you mean, you earned the rest? How did you 
earn It? 

A The same thing I always did. 
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Q What? 

A Bookmaking. 

Q Did you ever meet Barry Llpsky? 

A Never In my life. 

Q Did you ever see him before you saw him testify in 
this court? 

A Never saw him until he took this witness stand. 

Q Have you ever been to the Hippopotamus? 

A Never In my life. 

Q Have you ever been to the Dlrectoire? 

A Never. 

Q Have you had an opportunity to read the Indictment 
in this case, the indictment that charged you with this crime? 

A Yes, I think I glanced over it In your office. I 
didn't read It thoroughly. 

Q By the way, when you came back from Florida, did you 
ever return to the Stage from April until the day you were 

r 

arrested? 

A I would say twice, 1 returned there. 

Q Did you go back to other restaurants and bars that 

you were known In? ( 

A I went to Jack Dempsey's one afternoon. On the 



West 9ide not too much. I stayed off the West Side on my 
return. I was staying on the East Side. 
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Q What about Morris Geller? Who Is Morris Cellar? 

A That Is a name that 1 took when 1 rented the apartme, 



on East 66th Street. 

q Why did you not use the name Barton? 

A Well, number one, like 1 explained my problem In 
Florida with Barton. Number two. Barton was expiring. My 
license — 

q What do you mean? 

A My license for David Barton had expired May 31. 
q Mr. Mallah, did you sit down and agree with any of 
the following people to possess or distribute any kind of 
narcotic drug: Mr. Pacelll? Did you ever sit down and talk 


to him? 


Never. 


Q Or agree with him to possess or distribute any nar¬ 


cotic drug? 


Never, never. 
Mr. Catino? 
Never. 

Mr. DeFranco? 
Never. 


How about Mr. Barrett? Do you know Mr. Barrett? 
1 know Mr. Barrett 25 years. 

DO you know him from Seventh Avenue as well? 
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I know him from Seventh Avenue and all my life. The 



complete Broadway area. 

q Have you ever sat down and talked to Mr. Barrett 
about possessing or distributing any kind of a narcotic drug? 

A Never. 

q Have you ever heard him discuss the possession or 
distribution of any narcotic drug with anyone? 

A Never. 

0 Do you know a Mr. Torres, Ismael Torres? 

A I know a Mr. Torres, but not by Ismael. 

Q Did you ever sit down and have an agreement with a 
Hr, Torres about possessing or distributing a narcotic drug? 

A Never. 

Q How about a Mr. Salanardi? 

A Never, not -- 

Q Mr. Sample? 

A Never. 

Q Mr. Perez ? 




Mr. Bracer? 


Mr. Ramirez? 


Not a human being. 

Did you ever sit down and talk to anyone about 
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possessing or distributing any kind of a narcotic drug? 

A Not a living human being. 

Q Are you innocent of these charges? 

A Yes. 

MR. LaROSSA: I have no further questions. 

I'm sorry, 1 have one more question, if I may. 

Q Were you in New York on August 16, 1972? 

A I don't recall the exact day, but I could have been. 
Q I show you what has been marked 61-C in evidence, 
referring you to the M, that's you, isn t it? 

A That's me. 

Q And 61-B, where the name Mallah appears? 

A That's me. 

Q Is that Mr. Sperling next to you? 

A Yes. 

Q 61-D, is that you and Mr. Sperling standing together 

at the same time? 

A Correct. 

Q By the way, did you know a Mr. Goldstein? 

A Yes. 

q How long do you know Mr. Goldstein? 

A At least 25 years. 

Q Did you ever talk to Mr. Goldstein about possessing 
or distributing any narcotic drugs? 
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A Never, and he never spoke to me about it. 

Q Did you hear Mr. Lino testify in this courtroom? 

The patrolman who testified he was in the trunk of the car? 

A I recall that testimony. 

Q Did you have a conversation with Kr. Sperling on that 
day where you talked about "50 thou"? 

A 1 never hoard the expression "thou," "50" or "thou" 

I never heard outside of the movies. In the language we use 
I never heard the expression "thou." 

Q Did you ever tell or were you ever told by Mr. 
Sperling, "We have to get that stuff"? 

A Never. Never heard that expression. 

MR. LaROSSA: I have no further questions. 

THE COURT: Are there any other? 

MR. MITCHELL: Yes, I would like to. 

THE COURT: Go ahead. 

MR. MITCHELL: May I stay here, your Honor? 

THE COURT: Yes. 

CROSS-EXAMINATION 
BY MR. MITCHELL: 

Q Mr. Mallah, you say you knew Mr. Barrett for approxi 
mately 25 years? 

A Yes. 

Q Were you aware of any problems that he had? 
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A Yes, I was aware. From time to time. 

Q What were his problems? 

MR. LAVIN: Objection. 

THE COURT: Sustained. 

Q During thit period of time, were you aware of the 
fact that he went to mental institutions? 

MR. LAVIN: Objection. 

i 

THE COURT: Sustained. 

MR. MITCHELL: I have no further questions. 

THE COURT: Any other defendant wish to examine? 

No other defendant wishes to examine? 

Government may cross-examine. 

MR. LAVIN: May I have this marked as Government 

Exhibit 83, please, for identification. 

(Government Exhibit 83 marked for identification.) 

CROSS-EXAMINATION 
BY MR. LAVIN: 

Q Mr. Mallah, I believe you testified that you had 
approximately $9700 in your apartment? 

A To the best of my recollection, yes. 

Q I show you what has been marked Government Exhibit 8 

for Identification. Isn’t that your signature on there? 

A That is. 

Q Isn’t that a receipt for $8550? 

(I 


I 
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2 

A Yes. 


3 

Q Doesn't that say right above where you signed it 


4 

that the money has been turned over to the IRS? 


5 

MR. LaROSSA: Objection. 


6 

THE COURT: Well', I put the question in another form. 


7 

Looking at that, do you recall now what you wrote? 


8 

THE WITNESS: That I wrote? I just wrote my 


9 

signature. 


10 

THE COURT: What was written above your signature? 


11 

Do you recall what was written above your signature? 


12 

THE WITNESS: Yes, I recall. 


13 

THE COURT: What was written above your signature? 


14 

THE WITNESS: Exactly what it says there, and I 


15 

signed it. 


16 

THE COURT: What does it say? 


17 

THE WITNESS: Should I read the whole paragraph 


18 

there? 


19 

THE COURT: If you can't recollect it you may 


20 

refresh your recollection. 


21 

THE WITNESS: Shall I read the paragraph out loud or 


22 

to myself? 


23 

THE COURT: You can refresh your recollection and 


24 

then answer the question. 



THE WITNESS: Okay, I am reading it. 
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I have read it. 


Q Does it refresh your recollection as to the amount 



of money? 

A Yes. 

Q How much was it?' 

A No, I still say I had $9700 when I was arrested, but 

there is $8562.06 put here. 

Q You signed a receipt for that? That is your 

signature? 

A I signed it, yes. 

MR. LAVIN: Your Honor, the Government would offer 

this 83 in evidence. 

MR. LaROSSA: Objection. 

THE COURT: On what ground? 

MR. LaROSSA: I think if your Honor reads it you 

will understand. 

THE COURT: I will read it. 

MRS. ROSNER: On behalf of my client, your Honor, 
may 1 because it is post-arrest or at least may we have a 

limiting instruction? 

THE COURT: This is cross-examination. 

Let me see the document. 

(Document handed to the Court.) 

MR. LaROSSA: I have no objection to that one 


/ 


4 
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2 

portion of it, referring to money. 


3 

THE COURT: The objections are overruled. This 


4 

document may be received against the defendant Mallah only. 


5 

(Government Exhibit 83 received in evidence.) 


6 

Q Mr. Mallah, I believe you also testified, did you 


7 

not, that the reason you got the identification in the name 


8 

Morris Geller was to enable you to get an apartment? 


9 

A An apartment and a phone. That's immediately what 


10 

I did on getting the Identification. 


11 

Q Which one did you do first? 


12 

A Pardon me? 


13 

Q Did you get the apartment or get the identification? 


14 

A Well, I get the apartment but I promised to bring in 


15 

the ider.tlfication at a later date. 


16 

Q Let me show you 74 in evidence. Tell us the date of 


17 

the lease. 


18 

A August -- first day of August. 


19 

Q What day did you make the lease? 


20 

A I think I was there the first day of August or the 


21 

second day of August. I don't recall. 


22 

Q What is the date of this application for a social 


23 

security card, Government Exhibit No. 72. 


24 

A August 8. 


25 

Q August 8? 




1 
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A August 7th. 


Tell us the date of the — the date you opened th* u 


bank book In the East New York Savings Bank. 


A August 3rd. Because I promised to bring in docu¬ 


ments to the leasing office later on that week. 


You signed the lease before you brought the document: 


A Evidently they weren't too particular at that office, 


THE COURT f Is that your picture on the East New 


York Savings Bank? 


THE WITNESS: Yes. 


THE COURT: On August 3? 


THE WITNESS: Yes. 


THE COURT: When you opened an account in the name 


of Geller? 


THE WITNESS: Yes. 


You testified you never met a Mr. Pacelli? 


Never. 


Did you go down to the barber shop often in 1971? 


I would say that was one of the years where I was 


there quite often. 


0 I show you Government Exhibits 8 and 9. Can you 

tell us the background of those two pictures? 

A Ballantine Hair Stylist and the dry cleaning store 




* 
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Q Can you Identify any of the persons In those pictures 
on Government Exhibit 8? 

A I see Herbie Sperling, is the only positive identi¬ 
fication I can make. Here he Is standing O', the corner. 

Q What about this person here wearing the sun glasses? 

A No. 

Q And Government Exhibit 9? 

A On, this person looks familiar around the avenue 
hut as far as knowing him, I don't. 

Q That Is Louis Mlleto. Do you know Louis Mlleto? 

A I never met him. 

Q Never met Louis Mlleto? 

A Never met him. 

Q Government Exhibit 9, what Is the background on 
Government Exhibit 9? 

A The same background, the record store, the cleaners 
and the hair stylists. 

Q Can you Identify any of the persons in that picture?^ 

A There Is only one person here that I can Identify 
right now. 

Q Who Is that? 

A Mr. kacelll standing there He Is standing on the 


curb here. 
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q You didn't know Mr. Mileto? 

A Didn't know him formally or I may have seen him. 1 

see thousands of people on the avenue every day. 

q Did you ever see him dovm the barber shop? 

A Pardon me? 

Q Did you ever see him dovm the barber shop in 1971? 

A It is possible, but never met him formally or spoke 

to him. 

| q You don't recall ever seeing Mr. Pacelli down the 

barber shop in 1971? 

A To the best of my recollection, no. 

q You said you never met Mr. Mileto? 

A Never met him. 

q How often did you go down to the barber shop in 
1971? 

A That was the year that I was there quite often. 
q Did you know Mr. Sperling at that time? 

A Yea. That was the beginning of our relationship. 
q Did you ever socialize with Mr. Sperling? 

A Just once 1 was out to his house. He had a house¬ 


warming in btsilmore. 

0 Did you ever go out to eat dinner with him? 
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2 

A Well, I had a snack with him at the Stage, if you 

3 

would call that dinner. I don't know. 

4 

Q Did you ever go up to the Bronx, Mr. Mallah? 

5 

A I've been up to the Bronx many times. 

6 

q Have you ever been in the Havermyer Club? 

7 

\ 

A Not that I recall. 

8 

Q Do you know an individual named Leo Guarino? 

9 

A Not under that name. Under -- I know a Leo, but 

10 

not under Guarino. 

11 

Q Do you know who I am talking about? 

12 

MR. LaROSSA: Objection. 

13 

THE COURT: Overruled. 

14 

A If it is the same Leo, I think -- I don t know. I 

15 

know quite a few Leos, but Guarino doesn't strike a bell. 

16 

Q Let me show you Government Exhibit 60. It is the 

17 

sixth page and it is the first photograph on the sixth page. ! 

18 

Can you identify any of the people in that picture? 

19 

Why don't you move it over into the light. 


A Yes; yes, two people here. 

21 

Q Who is that? 

H 

A I see Herbie Sperling talking to -- it looks -- I m 

23 

not .ure, though - It looks like Leo here. 1 couldn't be 

24 

positive. 

25 

q Who do you know thet person as, the person talking 

I 
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A Pardon me? 

Q What do you know him as? 

A I'm not sure if it's the person. 

Q What is his name? 

A Leo. 

Q Leo. You said you had never been down to Spring 

Street, Mr. Mallah? 

A Pardon me? 

Q You have never been down to Spring Street? 

A I've been down to Spring Street all my life. 

q Have you ever been down to 5 Spring Street? 

A Never. 

q Were you ever down on July 30, 1971, were you 

and Mr. Sperling in 5 Spring Street? 

A Never. I could never recall what I did July 30, 

1971, but I know I was never in — 

Q All right. I withdraw the day. Your testimony Is 

that you were never in 5 Spring Street in 1971? 

A In the building 5 Spring Street. 

0 You were in the building? 

A In the building, I was never in 5 Spring Street. 
q I'm sorry, I don't understand. 

A You are saying No. 5 Spring Street? 
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Q 5 Spring Street. 

A I was never inside No. 5 Spring Street. 

Q Isn't it a fact that on July 30, 1971, you, Mr 
Sperling, and Mr. Mileto were in 5 Spring Street? 

A That is not a fact. 


Street? 


Were the windows in your apartment taped up at 66th 


Taped up? 


Q Were the window shades taped? 

A No, I had stationary drapes, you would call them. 
They weren't taped. They were just stationary. 

Q You knew an individual named John Ramos? 

A Not that — I don't recollect anybody called John 


Ramos. 


Did you ever lend Mr. Sperling money? 
Never loaned him money. 


A Never loaned him money. 

Q You testified that you never received any money 
from Mr. Sperling whatsoever? 

MR. LaROSSA: Objection. 

. MR. LAVIN: I withdraw it. 

Q Did you ever receive money from Mr. Sperling? 

A Yes. 
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What amounts? 


A I think I testified I would say the largest amount 

was $1500 on a gambling — a gambling debt. 

Q You testified you never knew Cecile Mileto; is that 


right? 


A That's correct. 

Q Did you ever give her your furniture, a couch? 

A Never. 

Q You never gave her a couch, Mr. Mallah, let me show 
you 61-A through 61-D. You have already looked at those 


pictures 


Yes. 


Q And you have identified the persons in them. 

A Yes. 

Q There's been testimony these pictures were taken on 
August 16, 1971. You testified that you never had a conver¬ 
sation with Mr. Sperling about "stuff" and "50 thou"? 

A Never. 

Q Let me show you Government Exhibit 3561. Would you 
read that, please, and see if it refreshes your recollection? 
Just read it to yourself. 

A I have read it. 

Q Does it refresh your recollection as to a conver¬ 
sation you had with Mr. Sperling on August 16? 
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A Not In that context. Nbt tohere it is, neither. 

Q Do you recall a conversation with him on that day? 

A Well, I don’t know if it was -- the testimony says 

August 16, yes. 

Q Does that refresh your recollection in any way about 
a conversation you had with Mr. Sperling? 

A There were a number of conversations. If it happened 
on August 16, I concede it happened on August 16. 

Q No, I'm sorry -- 

THE COURT: Is your recollection refreshed about 
that conversation? 

THE WITNESS: There is nothing in this conversation, 
the way it is written here, or typewritten here, that re¬ 
freshes my recollection that this was discussed between us. 
Nothing in it. Maybe one sentence, probably. 

THE COURT: What is the one sentence? 

THE WITNESS: Like if I owed him money and he ?aid 
I must have it by tomorrow. If I owed him any money. Or it 
could have been said to me where I needed the money. That 
could be the only possible sentence. 

Q It is your testimony, then, that you never had this 
conversation with Mr. Sperling? 

A Yes. 



25 


Q On August 16? 
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A I may have had a conversation on August 16. I don't 

dispute that, but not in that -- 

Q And that you never said to Mr. Sperling, I got to 

have the stuff"? 

A Never. I said to Mr. Sperling, "I got to have the 
stuff"? 

q No. He said it to you. I'm sorry. 

A Never. 

Q And you never said to him on that date, Don t 
worry about it, I will see the people later on ? 

A Never. 

Q Do you recall him saying to you '50 thou; right ? 

A Like I said before, I never heard ’the expression 

"thou." 

Q Never did? 

A ' Unless it was in the movies. Not amongst the people 
that I did business with in gambling parlance, never heard the 
expression "thou." 

Q 1 believe you said you don't know Mr. Conforti? 

A I don't know Mr. Conforti. 

Q You have never seen him? 

A Not until he took this stand. 

q Did you ever see him down in the barber shop in 


1972? 
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A Never. I may have seen him, but I don't remember hi» 
That barber shop that was -- there are thousands of people 
come in there. I don't remember 25 minutes after they leave. 

In fact, some of them I can converse with or -- 


Have you ever been down to Mott Street with Mr. 


Sperling? 


A Mott Street, yes. 

Q Do you recall having a conversation with him about 
risk and "I'm only getting a few bucks out of this" in 1972? 
A I don't recall that conversation. 


\ 





A No. In fact, I don't recall any conversation with 
Sperling aside -- unless it pertained to the betting or 
games or -- 

0 You nover had any narcotics conversation with Mr. 


Sperling? 


Never. 


You testified this $8500, which is partially yours - 


Yes. 


You say there is more, is money from -- 
The night of my arrest. 

THE COURT: Now wait. We haven't got the question 


THE WITNESS: I'm sorry. 


V 
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Q This Is money from gambling; is that right? 

A Yes, the entire proceeds is from gambling. 

Q Do people usually pay off your gambling debts in 
hundred-dollar bills? 

A The type of gambling I was doing at the moment. 

Q There is approximately $7300 in hundred-dollar bills 

there? 

A Yes, the type -- well, they didn't have to pay off 
that way. If I needed $500 I would change $500 into smaller 
money. 

Q This is not from narcotics, is ic, Mr. Mallah? 

A Mo. 

Q Were you wearing a toupee in 1971? 

A '71? 

Q Yes. 

A I am trying to remember the last hair transplant I 
took. The last time — I wore a toupee immediately after I 
stopped my hair transplants, and I just can't remember if it 
I was ‘70, '69, '70 or '71. I mean '69 or '70. I can't recall, 
ij but I remember 1 stopped the transplants. They were too 
painful and too expensive. 

0 When did you buy this particular toupee that was 
in your apartment? - 

A 1 don't recall which one that is. I had two of 
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them. One was two years old and one was approximately a year 
old. 

Q I show you Government Exhibit 74. 

A Yes. 

Q That Is the identification card for East River 
Savings Bank? 

A Yes. 

THE COURT: What date? 

THE WITNESS: August 3rd. 

Q August 3, 1973. That is yoy in that picture? 

A Yes, it is. 

Q Is there any particular reason why you would have 
your picture taken with a toupee on? 

A It was Just my period for wearing a toupee. 

Q It wasn't for the fact -- 

A I am very self-conscious. I am very self-conscious 
about my baldness. I went through painful -- 

Q You never wore a toupee down -- 

A In Florida? 

Q No. Down in the barber shop, did you? 

A No, I was kind of embarrassed to wear one there. 

They all encouraged me to go for the hair transplants. That's 
why. 

Q So you got this bank book in the name of Morris 
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2 

Geller with a wig on and a moustache because von were self- 

1 3 

conscious? 

4 

A Yes, I have been — especially in pictures I am self- 

5 

conscious. I like to take a good picture. 

) 6 

Q And you applied for a social security card in the 

7 

name Morris Geller? 

8 

A Yes. 

9 

Q Why did you do that? 

10 

A As a means of identification under that name. 

11 

Q You didn't want to use your own name? 

12 

A No. The purpose of that was to get a phone. 1 

1£ 

immediately went down to the phone company to establish 

14 

Q Were you living in New York under your own name 

15 

during — 

16 

MR. LaROSSA: I object to the question not being 

17 

allowed to be answered. 

18 

MR. LAVIN: I'm sorry. 

19 

THE COURT: Go ahead if you haven't finished your 

20 

answer. Finish it. 

21 

THE WITNESS: I think I finished it. ✓ 

22 

THE COURT: He says he thinks he finished it. 

23 

A I established identification to get the things that 

24 

you need with identification. Telephone, or — 

25 

Q Why didn't you use your own name, Benjamin Mallah? 


i 
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That Is your true name, isn't it? 

A Yes. Because of the business 1 was in, which for 
years I have used assumed names to get apartments. 1 have had 
various apartmerts throughout the years. 

Q Did you have a conversation with Nancy O'Malley in 
Florida on April 15, 1973, and didn't you tell her there was 
some trouble? 

A It could have been the 15th; 14th, 15th or 16th. 

I'm not sure. 

THE COURT: He wants to know did you have that 
conversation. 

A Yes, I told her I had a problem, I don't think I 
used the word "trouble." 

Q What was the problem? 

A The problem was that 1 had received word that there 
was a subpoena for me in a bookmaking investigation in Florida 

Q In Florida? 

A Yes, the second winter in a row. 

Q It is not because a bench warrant was Issued for 
your arrest in New York two days before that, was it? 

A I never knew nothing -- 

, 4 

Q April 13? 

A -- knew nothing of a bench warrant. 


25 


0 Did you know Mr. Sperling had been arrested on 
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April 13, 1973? 

A I did not kuow on April 13. 

Q When did you find that out? 

A I read something in the papers about it. It could 
have been some time after the 13tn, a few days after the 13th, 
it could have been. 

Q Did you see your name in that paper? 

A Never saw my name in that paper. 

Q You never bothered to find out whether you had been 
indicted? 

MR. LaROSSA: Objection. 

A Why should — 

I THE COURT: The form of the question is object!onabl< 

Q Did you know that Mr. Goldstein had been indicted? 
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read. 


No, I failed to see his name. The paper that I 


What names did you see? 

I noticed Herbert Sperling. 

Was that all? 

That's the only name that was recognizable to me. 

This was a couple of days after you-- 
A few days, a good few days, possibly a week later. 

So then you came back to New York? 

I bought the New York Post. 


f ... 
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THE WITNESS: The New York Post and the New York News. 

I used to get theta daily in Florida. 

THE COURT: Have you got the copies? 

THE WITNESS: No, I haven't got the copies. 

Q So you came back to New York? 

THE WITNESS: I never held them. 

Q Go ahead, finish. 

THE WITNESS: I never held them more than one day. 

Q So you came back to New York three months later urtdei 
the name of Morris Geller with a toupee and a moustachet 
A I came back three months later? 

Q Well, in August. I'm sorry, five months later. 

A I came back to New York the next week. I checked 

in at the Alrae. 

0 Under what name? 


David Barton. I check in in various hotels before 


the Alrae. 


Q Why did you check in the hotel under the name David 


Barton? 



A I was using David Barton which I had used for years, 

Q Why did yci bother getting new identification for 

Morris Geller? 

A David Barton had expired, *md David Barton was 


/ 
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being wanted, was being served a subpoena in Florida. I had 


fear of -- 

THE COURT: In what — 

A -- either Ben Mallah or David Barton 

THE COURT: In what month did David Barton expire? 

THE WITNESS: May of last year. 

THE COURT: But you say that you came back a few day 

after April 18? 

THE WITNESS: Yes. 

THE COURT: It had not yet expired? 

THE WITNESS: It had not, no, but I didn't apply 
for Morris Geller until August 18 — until August 1, rather. 


q I - 

THE WITNESS: David Barton had expired. 


q Let me show you Government Exhibit 78. Do you 
recognize this yellow thing. State of Florida? 

A Yes. 

Q What Is that? 

A It Is a receipt for sales tax on a motor vehicle. 
q Is that yours? 

A Yes. 

Q What is the date on that, Mr. Mallah? 

A 4/19/73. 
q April 19th? 



n 
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Yes. 


q Did you make any telephone calls from Mrs. O'Malley's 

apartment during April 13 to the 16th, 1973? 

A I made calls from her apartment every day. 

Q Did you call New York? 

A I called New York practically every day. 

Q Who did you speak to? 

A My sister, my mother. 

Q Did you speak to anybody in the Stage Delicatessen? 

A Possibly. 

Q Anybody at the Stage Delicatessen tell you you had 
been indicted? 

A No. Not a human being told me I was indicted. 

Q You never found that out until you came back to 

New York in August that you had been indicted? 

A I never found out that I had been indiete i until I 

was arrested that night at 420 East 66th Street. I still 
didn't know that night. I knew the next morning at an arraign 

ment. 

Q Didn't they show you an arrest warrant when they 
arrested you, Mr. Mallah? 

A They showed me nothing. They handcuffed me, threw 
me on the bed. 

I Q And stole your money? 
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UIU50 

A I «m not accusing them of theft. 1 am just stating 
what I thought 1 had. I didn't accuse s human being of theft. 

Q Do you ever recall being down In Spring Street In 
1971 and seeing Louis Mileto come upstairs In the night time? 

A I'm sorry. I didn't wait for the question. I never 

saw Louis Mileto in my life. 

Q you've never been up In - you have never been In 
5 Spring Street? 

A I've never been In the building, upstairs In the 
building at 5 spring Street. I have been on Spring Street. 

8 lnce 1950 I have been going In that area. 

q Have you ever been In the lobby of 5 Spring Street? 

A 1 can't -- I can't picture myself going beyond 
I know that area very well. I can't picture myself going 
beyond Mott Street, and 5 would be right near the Bowery. I 
just can't - I Just didn’t know anybody up in that part of 

Spring Street. 

q You knew Herbert Sperling, didn't you? 

A Pardon me? 

q You knew Herbert Sperling, didn't you? 

A Yes, I knew Herbie Sperling. 

Q you were pretty good friend, with him. weren't you? 
A Mot until about a year after w. knew each other, we 

had seen each other on the avenue. 
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q When was that? 

A Maybe two -- 

Q When was that? 

A I don't know exactly. When we first became friendly2 
The exact date? I don't see how anybody can measure that. 

Q How long did you know him? 

A I said approximately three or four years. Maybe 

less. I'm giving you the maximum. 

Q In all that time you were never up to his house? 

A I was out to -- 

Q In Spring Street? 

A I was out to his house-warming In Bellmore. 

Q Were you ever up to his house In Spring Street? 

A No. 

Q His apartment? 

A No. 

Q Do you recall Mr. Sperling giving; you $75,000 In 
an attache case? 

A I never saw $75,000 in my life In Its entirety at 
one time. 

Q How long did It take to collect this $8,000 that 
you were arrested with? 

A I have had between 3 and 11, 12 thousand for about 

The lowest I had would be 


a period of I'd say two years. 
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3 and the highest I'd have would be about 13; 12, 13 possibly 

go up that high. 

Q In cash at any one time? 

A Pardon me? 

Q In cash? 

A In cash. 

Q What would you do with the money? 

A That was my operating --my operating bankroll. 

Q Do you know an individual named Nicholas Lugo? 

A Not under that name. 

Q Let me show you a picture, hr. Mallah. Let me 
show you Government Exhibit 62, and on the first page would 
you look at that person there and see if ycu can identify him? 
A I think I'm gotag to need a little light. 

This picture here? 

Q Yes. 

A I can't identify anybody there. 

Q What is the background of that picture? Can you 


tell? 


I think it's the same background, the barber shop. 
Ballantlne's? 


Yes. 


Have you ever been in the Stage Delicatessen with 


Mr. Barrett? 
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A Mr. Barrett? 

Q Yes. 

A Yes, we have had coffee and sandwiches on numerous 


5 occasions. 


6 Q Was there anybody else with you on those occasions? 

7 A Possibly, could be any amount of people, any number 

8 of people. 

9 q Who would that be? Can you give us some names? 

10 A Any friend of ours that wa6 atound there. 

11 Q Mr. Sperling? 

12 A Mr. Sperling could have sat with us, but I don't 

13 recall him sitting with us at the same time, or the three of 

14 us together. 

15 q You don't recall that? 


17 q do you recall eating In the Stage with Mr. Sperling? 

18 A At least 10 or 12 times. 

19 q Was Mr. Barrett ever with you when you were eating? 

20 A Either he was at the same table or the next table. 

21 The Stage Is a very compact place, very compact. If somebody 

22 Is sitting across the aisle from you It's like they're eating 

23 with you. That's how compact It is. In fact, they 6it down 

24 the Stage has a seating arrangement whet strangers sit 

25 together. If you take a table for four alone, they will sit 
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three people that you never met in your life to sit down with 

you, because of the scarcity of tables. 

q Do you recall being in my office on April 17, 1973, 

Mr. Mallah? 

MR. LaROSSA: Objection. 

MR. LAVIN: Withdraw it. I will rephrase the 

question. 

Q Do you recall being in the United States Attorney s 
office on April 17, 1973? 

A I couldn't give you a date. I recall being in the 

United States Attorney's office. 

Q The day you were arrested or the day after? 

A Well, I was in such a state of shock I never paid 

attention to dates. 

THE COURT: No, he is asking you a specific question 
Answer the question. 

THE WITNESS: Oh, I'm sorry. I'm sorry. 


THE COURT: Were you there on the day after your 



arrest? 


THE WITNESS: Yes. Was it the day after? I was 
arraigned the day after? Yes, it had to be the day after, 


right. 


Q Do you recall being interviewed? 

A Yes, I recall. 
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Q Do you recall being advised of your rights? 

MR. LaROSSA: Objection. 

THE COURT: Well, you may go through the longer form. 

Q Do you recall being advised you had a right to refuse 
to answer any questions asked you? 

MR. LaROSSA: Objection. 

THE COURT: Overruled. 

A Yes, I recall. That day I recall receiving that. 

Q Do you recall being told that you had an absolute 

right to remain silent, and if you chose to answer any questioi 
any statement you made could be used against you in a court 


of law? 


MR. LaROSSA: Objection. 

THE COURT: What is the specific ground of the 


objection? 


MR. LaROSSA: May it please the Court, do you want 


me to state? 


THE COURT: Yes, this is cross-examination on the 


issue of credibility. 


MR. LaROSSA: Yes, sir, 1 know. 

THE COURT: Do you want to call my attention to 

anything specific? 

MR. MITCHELL: Your Honor, on behalf of Barrett, may 
we have a limiting instruction? 


1 • 
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THE COURT: I don’t think It Is necessary for you 
gentlemen to keep on getting up to draw particular attention 
to your own clients. This examination la being conducted 
certainly in this phase of it as to the defendant Benjamin 


Mallah. 


MR. LAVIN: May 1 write a note as well? 
THE COURT: Yes. 


Aren’t you anticipating? Aren’t you anticipating 
a later question? You've gotten a little ahead of the 
questioner? 

MR. LaROSSA: No, sir. I don't think so. 

THE COURT: It seems so to me. 

Do you have something to hand up? 

MR. LAVIN: Yes, your Honor (handing). 

THE COURT: This is marked Court's Exhibit 44. 
(Court's Exhibit 44 marked.) 

THE COURT: Show it to Mr. LaRossa. 

MR. LaROSSA: I have seen that, sir. 

THE COURT: Get right down to the <*iestlon that you 
want to ask, Mr. Lav in. and I think that that may eliminate 

the difficulty. 

q Do you recall stating on that occasion that you 
never heard you were indicted until the time of your arrest? 
A I recall saying that. 
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Q Do you recall also saying that you knew Herbert 
Sperling four or five years? 

A I said four or five years, but I'm pretty sure I'm 
closer to three. If T. said three or four years, it would be 
closer, much closer. 

Q Do you also recall stating that Mr. Sperling placed 
bets with you, his personal bets? 

A He placed bets with me, right. 

Q Do you also recall stating that you never used the 
name David Barton? 

A Pardon me? 

Q Do you also recall stating that you never used the 
name David Barton? 

A I never recall stating I never used the name David 
Barton. 

MR. LAVIN: May we have this marked Government 
Exhibit 84. 

(Government Exhibit 84 marked for identification.) 

Q Let me direct your attention to that portion of it 
and ask you if that refreshes your recollection. Just read 
it to yourself. 

A I am reading it. 

Q Does that refresh your recollection? 

A 1 am reading it. Yes. 
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Q I'm sorry. Does It refresh your recollection? 

A As to whether that was asked of me? 

q No> as to whether you stated that you never used the 
name David Barton# 

A It refreshes my recollection. I never stated that. 

0 You never stated that, but you did remember stating 
that you never heard you were:Indicted until the time of your 
arrest; is that right? 

I ' MR. LaROSSA: Objection. Argumentative. 

THE COURT: Overruled. 

Is that right? 

THE WITNESS: That I was — 

THE COURT: That you hadn't heard you were indicted 
until you were arrested? 

THE WITNESS: Correct. Arrested — excuse me. Can 
1 clarify this a little? You mean by arrested, you mean In 
the apartment, arrested In the apartment? Did I know that I 
was Indicted? Or when 1 was brought to 57 - there Is a time 

gap there. 

THE COURT: The question was whether you informed 
the United State. Attorney that you did not know that you had 
been Indicted prior to the time that the officer came to see 

you at your apartment. 

THE WITNESS: That's correct. I did not. 
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Q Do you recall stating that on the day this Interview 
was taken; Is that right? 

A Right, that I did not -- I did not — 1 wasn't aware 
of being Indicted prior to the officer's coming to the apart¬ 
ment. 

Q Do you also recall stating you dldn'c think you coul< 
get an apartment under your own name, that s why you rented 
that's why you changed your name or got Identification In the 
name of Geller? 

A I stated -- I stated that I used r* identification. 

THE COURT: He Is asking you a specific question. 

THE WITNESS: I'm sorry. 

THE COURT: Did you state In words or substance that! 
the reason why you used the name Geller was you couldn't get 
an apartment In your own name? 

THE WITNESS: I could have stated It in that -- 

possibly I said It In that way. 

Q Do you also recall stating that you opened the bank 
account and got this application for the social security card 
after you got the apartment? 

A Yes, but I had promised the — 

0 Do you recall stating that? 

A Yes. 

Q Do you also recall stating that you had $8500 on 
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your person vhe.» you were arrested? 

A Yes. 
q You did? 

A Yes, I did. 


q Did you tell anybody at that time that you had 
$9700? 

A I told my attorney a week later. 

q When you were Interviewed, didn't you tell anyone 
jit that time? 

A I didn't want to. My prime concern was 
q Didn't you think It la a little unusual that the 

amount of money that la In here Is 
MR. LaROSSA: Objection. 

THE COURT: No, please. 

MR. LAVIN: I'm sorry. 

Q DO you also recall stating that you never reported 

any of the money you made from gambling? 

A ‘ Reported any money that I made from gambling? 

Q Any of the money that you made from gambling. 

A Yes. 

Q Do you recall stating that l 

- a That I never reported It where? 

q On taxes. 

A Oh, no, I never — 
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Q Do you remember stating that? 

A I don't remember stating it, but I will state it 
right now. 

Q Do you also recall stating that from April to July 
1973 you were traveling? 

A April to July 1973? Yes, that I was traveling. No; 

that I traveled considerably. 

Q Do you also recall stating at that interview that 
you lived at the Sea Air Apartments in Florida? 

A Previous to April of '73, yes. 

Q Do you also remember stating that you lived at 
300 West 49th Street for a period and you paid $94 a month 
rent? 

A Yes. 

Q And you also recall stating that when you lived at 
420 you paid $200 a month rent? 

A Yes. 

Q But you don't recall stating that you never used 
the name David Barton? Is that your testimony? 

A That's my testimony. 

Q Did I ask you at that time about your record? 

HR. LaROSSA: Objection. 

Q If you had a record? 

• • 

MR. LaROSSA: Objection. 
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THE COURT: Sustained. 

q Do you recall stating to me that in 1969 you were 
convicted for making a false statement on a bank loan? 

A I recall saying that, yes. 
q Is that the truth? 

A Yes, that is the truth. 

q Did you get two years probation for that? 

A I got two years probation. 

MR. LAVIN: I have no further questions, your Honor. 

THE COURT: Any redirect? 

MR. LaROSSA: Yes, there is. 

* 

redirect examination 

BY MR. LaROSSA: 

q Mr. Mallah, tell us about the conviction for making 
a false statement to a bank, please. When was it? 

A Approximately 1969, around that area. 

Q What did it involve? 

A Well, I went for a bank loan. I used my right name, 
my right address, but I lied about the earnings that I made at 
a job. I put down a false report that I had a job and that I 

earned. 

q How much was the loan for? 

A $3500. 

Was the loan repaid? 


Q 
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A Eventually It was repaid. Took a long drawn-out 

process. Eventually it was repaid. 

Q Do you owe any money to places like finance companie^ 

at the present time? 

A Yes, I owe money. I owe Household Finance. 

THE COURT: Is this proper redirect? 

MR. LaROSSA: Just based upon that one -- the 1969 
question that was being asked. That is the purpose of my 
bringing this out. 

THE COURT: 1 don't think there is any relationship. 
MR. LaROSSA: May I write something, please? 

THE COURT: Just ask your questions. 

MR. LaROSSA: Is that question sustained, the 

objection? 

THE COURT: In that form it is sustained, yes. 

Q Did you in 1969 owe money to finance companies? 

A Yes. 

Q Did you have judgments against you? 

Yes. 

Do you now owe money to finance companies? 

Yes. 

Do you presently have judgmertts against you? 

Yes. 

When you were interviewed on the day after arrest, 


A 

Q 


A 

Q 


A 

Q 


25 
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were you asked how you received your money, how you earned 


money? 


Yes. 


Did you tell them by gambling? 


Yes. 


Did you state on that day that you knew Mr. Sperling' 


Yes. 


Did you state on that day that you had received 


bets from Mr. Sperling? 


Yes. 


On that day of the arrest, were you With an attorney 


MR, LAVIN: Objection. 

THE COURT: Well, this is the area that you blocked 
out, Mr. LaRossa. Now you are opening it up on redirect. 

MR, LaROSSA: If you will let me ask one more 
question you will see it has nothing to do with that. 

THE COURT: All right, but that particular question 
had something to do with it. But go ahead with your next 
question. 

Q Had you talked to a lawyer prior to the time you 
were asked these questions and gave these answers? 

A You mean right in that period of time? 

Q Yes. 
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A In that frame of time? 

Q Yes. 

A No, I had no attorney. 
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Q Were you asked at that time, sir, whether you knew 
that there was a bench warrant that had issued for you in 
April 1973? 

A I think I was asked that. 

Q What did you tell them? 

A That I didn't know, I had no idea at all. 

Q When was the first time you found out that you were 
Indicted for conspiracy to violate the narcotics laws? 

A Well, It's hard to say. I know I did not know in my 
apartment, when I was handcuffed. I possibly knew up in the 
57th Street office where they took me. I possibly knew, it 
Just came to me then. 

Q Did you see any of the agents pick up what has now 
been marked Exhibit 78, the David Barton papers, on the night 
of your arrest? 

A I couldn't be sure if I saw. They had me handcuffed 
from behind, my hands — 

THE COURT: Never mind all of that. Just answer 
the questions. 

THE WITNESS: Oh, I'm sorry. 

A I'm not sure if I saw them pick it up. 


I 
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3 whether or not you knew them or not? Do you remember it, for 

4 examples, Jack Bless? 

5 a '• 1 remember being asked. I don't recall the names, 

8 no, but I remember being asked a number of names. 

? Q Did you know Jack Bless? 

® A Never, no. 

® Q Is that what you told them? 

10 A Yes. 

11 q Did you tell them that you knew Herbert Sperling? 

12 A Yes. 

13 MR. LaROSSA: I have no further questions. 

14 MR. DUKE: Your Honor, I have a question or two 

1® opened up on cross. 

18 THE COURT: Go ahead. 

17 BY MR. DUKE: 

1® Q Mr. Mallah, I believe you testified that, showing 

19 you Government Exhibits 8 and 9, that one of the persons in 

20 one of these pictures looks like Pacelli? 

21 A Looks like him. 

22 Q Which one? 

23 A This one against the -- 

24 Q Number 9? 

28 A Yes. 
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Q Were you Influenced by the red — by the fact that 
his name appears on It? 

THE COURT: I don't think that is a proper question. 
Don't ask questions whether people are influenced. 

Q When you answered that question, did you look -- did 
you see the name that was written on there? 

A Immediately I saw the name and the arrow pointing, 
immediately. 

Q If the name Smith were on there, would you still 
4 dentify that person as Pacelll? 

A Not as easily. 

MR. LAVIN: Objection. 

THE COURT: Not as easily. Is that what you said, 
not as easily? 

THE WITNESS: I would think so. 

Q Could you make a -- if you can disregard the name on 
there, would you look at that picture and tell me whether you 
are positive that that's Vincent Pacelli? 

MR. LAVIN: Objection, asked and answered. 

THE COURT: He may say whether he is now positive 

that's it. 

A Actually, now that I keep looking, I can't be 
positive. 

Q In your testimony -- 


\ 
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A I would say It looks like him. 

q Looks like him. Your testimony is based simply on 

comparing what's in the picture with what you see? 

A That's all. That's the only thing it is based on. 

HR. DUKE: Thank you. 

THE COURT: Any other questions? 

MR. LAVIN: Just one, if I may, Your Honor, 

RECROSS EXAMINATION 
BY MR. LAVIN: 

q Do you recall on August — April 16, 1972 making a 

phone call from Florida to New York? 

MR. LaROSSA: Objection. 

Q To ask Mrs. Goldstein -- 

MR. LaROSSA: Objection. Improper recross. 

THE COURT: It is an extension of the same subject 
I think that you probably already asked the question. 

MR. LAVIN: I asked a different person. 

THE COURT: You didn't name the person? 

THE WITNESS: No, he didn't name. 

THE COURT: In the last question you didn't. All 
right. This time he's adding the name Goldstein. 

Did you make the call to Goldstein. 

THE WITNESS: I couldn't -- I could never recall 

the exact day I made the call. 
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Q Do you recall calling Goldstein around that time? 

A Very possibly, yes. 

Q You knew Sonny Goldstein for 20 years, didn't you? 

A 25 years. 

Q Did you call his wife around that time? 

A It could have I>een around that time. I don't recall 
the exact time. 

Q Did she tell you that Mr. Goldstein -- 

A This call — you say April 16? 

THE COURT: Around April 16. 

Q Just about the time you left Mrs. O'Malley's apart* 
ment, around that. 

MR. LaROSSA: I object to this. 

A Very possibly I made that call. 

THE COURT: The objection Is overruled In the light 
of the way the testimony Is developing. 

A Very possibly I made that call. 

Q Did Mrs. Goldstein or Mr. Goldstein mention that 
Mr. Goldstein had been Indicted? 

A No. 

MRS. ROSNER: I am golpg to object, your Honor, to 
hearsay, on behalf of my client. 

A I never had a discussion about an Indictment. 

THE COUST: This is all being taken as to the 








Mallah-recross 


1426 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 
16 
16 


17 


0 

18 


nkgs naiJ.an-reci.w»o 

defendant Mallah. 

MRS. ROSNER: Thank you, your Honor. 
q Do you recall speaking with Mrs. Goldstein around 


then? 


A 

Q 


19 

20 
21 
22 

23 

24 

25 


I could have spoken to her in that period. 

But you don't recall her saying, that Sonny Gold 

you knew Mr. Goldstein by the name Sonny Gold? 

A Yes, but she would never say, she would say Sonny 

or — 

q you don't recall her mentioning the fact that her 

husband had been indicted? 

MR. LaROSSA: Objection to the form. 

THE COURT: "Do you recall." 

Do you recall? 

I don't recall that at al^. 

MR. LAVIN: I have no further questions. 

THE COURT: Anything else? 

You may step down. 

(Witness excused.) 

THE COURT: Anything else, Mr. LaRossa? 

MR. LaROSSA: Defendant Mallah rests, your Honor. 
THE COURT: All right, Defendant Pacelli? 

MR. DUKE: May we have a brief recess? 

THE COURT: Let's go right ahead. 
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MRS. ROSNER: Your Honor, I have one witness waiting 
that 1 can put on to continue the testimony. 

THE COURT: All right. 

Is this going to be the Catlno defense? You are 
going to go forward with all your side of it now, or are you 
just being accommodating? 

MRS. ROSNER: I am being accornnodating to Mr. Duke 
at this point. 

THE COURT: I want these things taken completely. 

Are you ready to go forward completely? 

MRS. ROSNER: Yes, your Honor. 

THE COURT: Go ahead. 

CARL ABRAHAM, called as a witness for the 

defendant Catlno, was duly sworn and testified as follows 

DIRECT EXAMINATION 
BY MRS. ROSNER: 

q Mr. Abraham, please speak up very loudly. We are 

having some difficulty hearing. 

Are you employed? 

A Yes, I am. 

Q What Is the name of the business that employs, you? 

A Intercity Testing and Consulting Corporation. 

Q Where Is that business located? 

A Executive offices at 3 Baker Hill Road In Great NecV 
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What is your position with that company? 


A Director. 

Q What is the nature of the business? 

A We are a consulting firm and we provide complete 

technical backup for the legal profession. 

q Would you tell the jury a little bit about your 
educational background in terms of your expertise in the 
sciences? 

A Yes, 1 have a bachelor's degree in mathematics and 
chemistry, I have a master's degree in physical organic 
chmistry, and I have completed all my course work and research 
for my doctorate in physical organic chemistry. 

Q Do you have any teaching affiliations? 

A I am certified by the State of New York to teach 
chemistry, physics, mathematics, and general science, from 
junior high school to high school, and I am an associate 
professor adjunct at Nassau Community College in Garden City. 

I teach biochemistry. 

q I will show you what has been marked Government 
Exhibit 30 for identification. Let me caution you this is 

broken, so please handle it carefully. 

Can you from an examination of it determine what 

| that is, and please explain to the jury what it is? 

A Yes. This is a thermometer, graduated in degrees 


T 
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centigrade. 

Q What is the top degree reading possible? 

A Three hundred — 

Q Please let me complete the question. What is the 
top degree reading possible on that thermometer? 

A 360 degrees centigrade. 

Q Let me show you what has been marked collectively 
Government Exhibit 54 for Identification, and I ask you to 
examine the contents and tell the jury what's in Exhibit 54. 

A These are thermometers graduated in degrees 
Fahrenheit with a maximum temperature reading of 300 degrees 
Fahrenheit. 

Q Would you Just look and see if there is any thermo¬ 
meter in that group that is not a Fahrenheit thermometer with 
a top of 300 degrees? 

A All thermometers in this box have a maximum reading 
of 300 degrees Fahrenheit. 

Q And they are all Fahrenheit thermometers? 

A Yes. 

Q Did I ask you earlier this afternoon to calculate 
in centigrade degrees what 300 degrees Fahrenheit equals? 

A Yes, you did. 

Q Did you do that calculation? 

A Yes. 


1429 
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Q Expressed in centigrade degrees, what is 300 degrees 

Fahrenheit? 

A 148.89 degrees. 

Q Do you have those calaculations written out? 

A Yes. 

Q Can you very briefly explain how you arrive at 140 


degrees? 


Sure. 


THE COURT: I don't think we need to go into that 


kind of demonstration. 

Q May I see your written-out calculation? 

A This is a conversion and this is a calculation. 

THE COURT: Is there any dispute about the 

conversion? 

MR. LAVIN: I don't real;ly know. 

MRS. RUSNER: Let me show Mr. Lavin, your Honor, 

and perhaps we can resolve the matter. 

THE 'JOURT: I don't think you need go into the thing 

in any detail. 

MRS. ROSNER: Then I would ask to have this marked. 
(Defendant Exhibit R for identification marked.) 

Q Is the paper which has been marked Defendant Exhibit 
R the calculation which you performed converting 300 degrees 
Fahrenheit to 148.89 degrees centigrade? 
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A That's correct. 

Q To the best of your knowledge and in your expert 
opinion, is that an accurate calculation? 

A Yes. 


MRS. ROSNER: I would move its admission in evidence 


your Honor. 

THE COURT: Do you have to be an expert to know 
that the one can be converted into the other, or is that some¬ 
thing that every school child gets hold of? 

THE WITNESS: Every school -- everybody that is in 

school learns this convention. 

THE COURT: All right. Everybody in school learns 

it. We accept the exhibit. 

Go ahead. 

(Defendant 1 6 Exhibit R received in evidence.) 

Q Did you similarly perform calculations converting 

180 degrees centigrade into Fahrenheit measurements? 

A Yes, I did. 

Q What does it come out to be Fahrenheit? 

A 356 degrees Fahrenheit. 

Q Is it fair to state then that a thermometer with a 
top grade reading of 300 degrees Fahrenheit could not measure 

180 degrees centigrade? 

A Oh, it is impossible. 


A 
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q So that if a person measured hot mineral oil at 180 
degrees centigrade, could he use a 300 degree Fahrenheit 
thermometer for that measurement? 

A No way. 

q If a person used a thermometer to measure hot 
mineral oil or any other substance at 230 degrees, could you 
use a 300 degree Fahrenheit thermometer for that purpose? 

A No, a 230 degree centigrade Is equivalent to 446 
degrees Fahrenheit. It is Impossible to use a thermometer 

that has a maximum of 300 degrees Fahrenheit. 

q Is it fair to state without getting into the exact 

mathematics of it that there Is approximately a two to one 
ratio between centlgrate and Fahrenheit measurement? 

A Approximately. 

q So that approximately 200 degrees on a centigrade 
thermometer is 400 degrees on a Fahrenheit thermometer? Is 
that approximate If not mathematically accurate to the degree? 
A It is not mathematically accurate. It is approximati 
q Did you similarly perform written-out calculations 
of the conversions from 180 degrees centigrade and whatever 
the answer is in Fahrenheit measurements? 

A Yes. At 180 degrees. 

THE COURT: I think we have already had that. 

MRS. ROSNER: I would merely like to mark, your 
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Honor, the exhibits on which those calculations are written 

out and to offer them. 

THE COURT: I don't see any point to it because the 

t l 

witness has already said It Is on a two to one basis, which 
means that If you have 150 degrees of centigrade, you are golnf 
to have about 300 degrees of Fahrenheit. 

THE WITNESS: Approximately. 

THE COURT: And at what point does mineral oil heat 

up on the Fahrenheit scale? 

MRS. ROSNER: I don't understand the question, most 

respectfully, Judge. 

THE COURT: What is that? 

MRS. ROSNER: I don't understand the question. 

THE COURT: Maybe the chemist understands me. 

THE WITNESS: I think what you are trying to ask is 

at vhat point does it start vaporizing. 

THE COURT: No, I want to know in the words of the 

lawyer at what point does it get hot. 

MRS. ROSNER: I didn't ask that, Judge, most respect 

fully. I have asked my questions, your Honor, based on the 

evidence ih the Record. 

THE COURT: All right. 

q May I have the calculation which converts 180 
degrees centigrade into Fahrenheiti 
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A Yes. 


Q May I have the one which converts 230 degrees centi¬ 
grade into Fahrenheit? 

A Yes. 


MRS. ROSNER: I would like to have these marked, 


your Honor. 


THE COURT: Any objection? 

MR. LAVIN: No, your Honor. 

THE COURT: All right, received. 

(Defendant's Exhibits R, S and T received in 


evidence.) 


MRS. ROSNER: I have just two other questions, your 


Honor. 


Q Mr. Abraham, to the best of your knowledge, could 
any of the thermometers in Government Exhibit 54 be employed -■ 
A No way. 

Q Just a moment please. -- to measure the temperature 

THE COURT: Do you know what question she wants to 


ask? 


THE WITNESS: It does not matter. Yes. 

THE COURT: You can't use these thermometers? 

THE WITNESS: There is no way whatsoever to measure 


anything over 300 degrees. 


THE COURT: She hasn't asked you that. 
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q Let me put the question, please. Don't anticipate. 

THE COURT: Step down, Mrs. Rosner. 

Q Is there any way by employing the thermometers in 
Government Exhibit 54 that an individual could measure what 
would be equivalent in centigrade degrees to 180 degrees 
centigrade? 

TE COURT: You asked that question. He told you 
that if you go over 300 Fahrenheit you ccn't measure it. Why 

are you asking it again? 

MRS. ROSNER: I merely want to ask the question 

using the centigrade numbers to make my point. 

THE COURT: You brought out it is two to one. It 

seems to me we are wasting a lot of time. 

MRS. ROSNER: I Just want to bring out my point. 

THE COURT: I know what you want to do. 

Q Could you use those thermometers, Government Exhibit 
54, to measure the equivalent of 150 degrees centigrade or any 
number above that? 

A No, it is impossible to do that. 

Q Would the thermometer break? 

A It depends how much above the 300. There is a good 
possibility it can break. 

0 But it wouldn't register above 300 Fahrenheit? 

A Just as far as reading, it is impossible. 
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HRS. ROSNER: Thank you, I have no other questions. 

THE COURT: Any cross-examination? 

HR. LAVIN: Yes. 

THE COURT: Any further direct testimony? 

HRS. ROSNER: I have no other questions. 

THE COURT: Any cross-examination? 

HR. LAVIN: Yes, your Honor. 

CROSS-EXAHINATION 
BY HR. LAVIN: 

Q Hr. Abraham, can you tell me what the use of a 
Government Exhibit 30 is, the centigrade thermometer? What is 
that used for? It is broken. 

A This is used for measuring the temperature of anything 
in the environment to a liquid. In other words, you can 
measure the temperature of air or you can measure the tempera¬ 
ture of a liquid, up to a maximum of 360 degrees centigrade. 

Q But they are specifically designed for a special 

purpose, are they not, those thermometers? 

HRS. ROSNER: Objection, your Honor. If he knows. 

Q If you know. 

THE COURT: Please don't do that. 

You may answer. Are they designed for a special 

purpose? 

A The purpose of a thermometer that has a maximum of 
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300 degrees centigrade, the primary purpose is to use it within 
this range. 

Q For doing what, for testing? 

A It can be for anything. 

Q For testing? Well, it's not used to tell the weather 
is it? It is a chemical thermometer, isn't it, for use in 
testing? 

i 

A No, there are many people that I know that don't use 
it just in the area of chemistry. It is used in many other 
areas. 

I * 

Q Such as what? 

A Physics, biology. 

Q It is a scientific thermometer, let me put it that 

way? 

MRS. ROSNER: I am going to object to the characteri¬ 
zation, your Honor. 

THE COURT: Overruled. 

A It is available to the general public. 

THE COURT: It certainly is not used for measuring 
the heat of a person's body, is it? 

THE WITNESS: This I am not aware or. 

Q Did you ever see any of these thermometers before, 
Mr. Abraham? 


A 


Yes. 
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q Do you have any Idea what they cost? 

A It depends. You can get them for a dollar, two 

dollars. 

Q You can get this thermometer for a dollar or two 
dollars? 


Yes. 

Look at It, please. 

Yes, I did look at It. 

You can get It for a dollar or two dollars? 

Couple of dollars. 

What would these Fahrenheit thermometers be used fort 
They can be used for the same thing only It Is 
easier to read the air temperature or the environmental 
temperature using a Fahrenheit thermometer, because more 


A 

Q 

A 

Q 

A 

Q 

A 


people understand Fahrenheit than they do centigrade. 

Q I don't understand what you mean by "environmental." 

You mean the temperature outside? 

A Yes. 

0 Someone would use a 300 degree Fahrenheit thermomete : 

to tell the temperature outside? Am I wrong in 

A Well, sure, you can --you don't have to use the 

maximum of 300 degrees. 

q Would somebody go out and buy this thermometer to 
use to test the air or the heat? 
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MRS. ROSNER: I am going to object to the form of 


the question. 

THE COURT: Yes, the form is bad. 

Is that the ordinary use of a thermometer with a 
300 degree level, to use it to see how hot and cold it is 


outside? 


THE WITNESS: Not all the time. There are people wh 


do; (: thermometers come in various degrees. 

THE COURT: Is that all, Mr. Levin? 

MR. LAVIN: That is all. 

MRS. ROSNER: I have one question on redirect. 
REDIRECT EXAMINATION 
BY MRS. ROSNER: 

Q What is the bottom of the scale on the Fahrenheit 
thermometer, which is marked Government Exhibit 54. What is 
the lowest degree reading? 

A I can't see that. May I see it? 

MR. LAVIN: I will hand it to you. 

A Zero degrees, centigrade, which can be -- you can 
stick one of these in your refrigerator to make sure that the 
freezer is at the right temperature. 

MRS. ROSNER: Thank you, I have no other questions. 

THE COURT: You may step down. 

(Witness excused.) 
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THE COURT: Any other witnesses, Mrs. Rosne 

m time the defendant Catino 

MRS. ROSNER: No, at this time 


4 

5 

6 

7 

8 
9 


rests. 


THE COURT: Defendant Catino rests. All right. 
Defendant Pacelli? 

gloria brook iuloff, 

witness by the defendant Pacelll. was duly sworn and 
testified as follows: 


called as a 


10 

direct examination 

11 

BY MR. DUKE: 

12 

Q 

Miss Luloff, where are you employed? 

13 

A 

Excuse me? 

14 

1 Q 

Where are you employed? 

15 

| A 

Alley Cat, 1409 Broadway. 

16 

Q 

What is your occupation? 

17 

| A 

Sales manager. 

18 

Q 

What kind of an Institution Is the Alley 

19 

i a 

It Is a Junior sportswear, ready-to-wear 


20 

21 

22 

23 

24 


manufacture clothes. 

q Is that in the garment district? 

A Yes, it is. 

Q How long have you worked In the garment district? 

A in the garment district Itself I have worked almost 
in this company. 


25 


about eight years 
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Q Can you speak a little louder? 

A In the garment district itself I have worked close 
to almost eight years for this company, I am here almost four. 
Q Do you know Susan Weyl? 

A Yes, I do. 

q How long have you known her? 

A Close to seven years. 

Q Did she ever work in the garment district when you 

were working there? 

A Yes, she was. 

Q When was that, approximately? 

A Approximately about four years ago, maybe. I’m not 
sure exactly. 

0 Did she attend your father's funeral? 

A Yes, she did. 

Q How many times have you seen her? How long did you 

say you know her? 

A Close to seven years. 

Q How many times have you seen her in the last seven 


years? 


I have seen her several times. I mean at least 


once, twice every couple of months, you know, X have seen her 
In different, you know, locations and various places. 

i 

Q Have you seen her each year of the last seven years? 
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A Yes. 

Q More than once? 

A Possibly. 

Q Have you talked to her on each of these occasions? 


A Yes, I have. 

Q When did you last talke to Susan Weyl? 

MR. LAVIN: I object to this, your Honor. 

THE COURT: Overruled. 

i 

When was the last date you talked to her? 

THE WITNESS: I saw her the weekend before Christmas 
on a Saturday In Bloomingdales. I bumped into her. 

Q A week ago this last Saturday? 

A Yes, right before Christmas. 

Q Did you have a conversation with her then? 

A Yes, she stopped me and talked to me and asked me 
how I was, and I looked at her and she really -- I said, "How 
are you doing, Susan?" 

THE COURT: I don't think there Is any question yet. 
THE WITNESS: I'm sorry. I didn't know. 

Q What was her physical condition? 

MR. LAVIN: Objection, your Honor. 

THE COURT: Sustained. 

Q What was her appearance? 

MR. LAVIN: Objection. 
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2 

THE COURT: Sustained. 


3 

A She looked very -- 


4 

MR. LAVIN: Objection. 


5 

THE COURT: Just a minute, please. 


6 

THE WITNESS: Oh, I'm sorry. 


7 

Q Did you say where you saw Susan Weyl a week ago 


8 

Saturday? 

• 

9 

A In Bloomlngdale's. 


10 

Q When prior to that did you see Susan Weyl? 


11 

A At a party In the -- given by somebody from the 


12 

garment center. 


13 

Q Where was that? 


14 

x A The party? 


15 

Q Yes. 


16 

A On Sutton Place. 


17 

Q When, approximately when was that? 


18 

A I'm not sure. About five, six months ago. I'm not 


19 

sure, to be exact. 


20 

Q Did you talk to her on that occasion? 


21 

A I certainly did. 


22 

Q Did you discuss with her on that occasion her use of 


23 

drugs? 


24 

MR. LAVIN: Objection. 


25 

THE COURT: Sustained. 



J 
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Q Was there anything unusual about her physical 

condition -- 

MR. LAVIN: Objection. 

THE COURT: Sustained. 

Q Did you see Susan Weyl in 1971? 

A Yes. 

Q How many times? 

A On several occasions. 

Q Could you speak a little louder? 

A On several occasions. 

Q Do you recall where you saw her? 

A Yes, in discotheques, in cafes, coffee shops, parties;. 
Q Approximately how many times in 1971 did you see her 
A Several. I mean, you know, more than a handful of 
times I saw her. 

Q More than -- 

A More than ‘^J. 

Q Did she tell you where she lived in 1971? 

A Yes. She was living downtown on Ninth Street. 

Q Did she give you her phone number? 

A Yes. 

Q Did she tell you with whom she was living on Ninth 
Street in 1971? 


A 


Yes, she did. 
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2 

MR. LAVIN: Objection. 


3 

THE COURT: Overruled. 


4 

A Yes, through discussing with friends and — 


5 

THE COURT: Just a minute. Don't volunteer. 


6 

Q What is Susan Weyl's reputation for truth and 


7 

veracity? 


8 

A As far as truth, she is not a truth-teller. She is 


9 

a liar in my eyes, and from my own knowledge plus. 


10 

THE COURT: Strike out the statement. The Jury 


11 

will disregard it. 


12 

You may start your answer again. Never mind your 


13 

eyes. 


14 

Q What is her reputation for truth and veracity among 


15 

the people that know her? 


16 

A She's a liar, she's a sneak. 


17 

Q That's all. 


18 

A Sorry. 


19 

MR. DUKE: Thank you. 


20 

THE COURT: You may cross-examine. 


21 

CROSS-EXAMINATION 


22 

BY MR. LAVIN: 


23 

Q Where do you know Miss Susan Weyl from, Miss Luloff? 


24 

A Where did I first meet her? 


25 

Q Yes. 




I 
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1 first met her in Miami, through friends I grew 



Q You said you had seen her in 1971 how often? 

A Several times. 

Q Several times? 

A Yes. 

« fr 

Q Where? 

A In various discotheques, luncheon, coffee shops 
or parties, or Just casually, you know. Could be on the 


street. 


In 1972? 



A I had seen her — I have seen her practically since 
I know the girl every year I have seen her every so often. 

Q You had discussions with your friends about her truth 

and veracity; is that right? 

A Yes, her name comes up. 

Q Let me show you - No, you didn’t answer my question, 
you had discussion with her friends about her truth and 
veracity; is that right? 

A Yes. 

0 Let me show you Picture 51 of Government Exhibit 7. 

Do you know any of the people in that picture? 

A Yec. 

Q Would you tell us who you know In that picture, pleake 
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A This gentleman here. 

THE COURT: Who? 

THE WITNESS: This gentleman here. 

s 

Q What is his name? 

A Bruce Gordon. And him, Vinnie. 

Q Vinnie who? 

A Pacelli. 

Q Do you see Mr. Pacelli in the courtroom? 

A Yes, I do. 

Q Would you point him out for the Court and Jury, 
please? 

A Right here. 

Q Anybody else you know in that picture? 

A Nobody that I can be sure of. 

Q Would you take a look at it,please? 

A Nobody that I can be sure of. 

Q Would you take another look at it, please? A 
really close look. There is a light over there. 

A I'm sorry, sir. 

MR. LAVIN: Your Honor, may the record reflect that 
Picture 51 is one of the wedding pictures and that the 
individual second from the left is Barry Lipsky. 

THE COURT: All right. 

Q How long have you known Mr. Pacelli? 
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A Couple of years. 

MR. LAVIN: I have no further questions. 

MR. DUKE: Your Honor, before the witness is excused, 

may I hand up a paper? 

THE COURT: This will be marked Court's Exhibit 46. 
(Court's Exhibit 46 marked.) 

THE COURT: The objection is sustained. 

You may step down. 

MR. DUKE: Your Honor, may I ask one question? 

THE COURT: Yes. 

REDIRECT EXAMINATION 
BY MR. DUKE: 

Q How many times did you see this person that Miss 

Weyl described to you as Barry in 1971? 

A About six times, I had seen her with him, but, you 
know, never really met him, you know, where someone introduced 
me to him. I had seen him, and, you know, he was to r"e a face 
THE COURT: Did you ever have any disputes with this 


girl? 


THE WITNESS: No, your Honor. 

THE COURT: Did you ever tell her you thought she 


was a liar? 


4 


THE WITNESS: Yes. 

THE COURT: You told her that? 
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2 

THE WITNESS: Yes. 

3 

THE COURT: Step down. 

4 

(Witness excused.) 

5 

JAMES V. GANNON, called as a witness by 

6 

the defendant Pacelli, was duly sworn and testified as 

7 

follows: 

8 

DIRECT EXAMINATION 

9 

BY MR. DUKE: 

10 

Q Mr. Gannon, what is your occupation? 

11 

A United States probation officer. 

12 

Q How long have you been employed as a probation 

13 

officer? 

14 

A Six and a half years. 

15 

Q Calling your attention to the fall of 1971, did you 

16 

ha\e occasion to be assigned the probation supervision of one 

17 

Barry Lipsky? 

18 

A Yes, I did. 

19 

Q Do you recall the date that that assignment was made 

20 

the approximate date? 

21 

A When I first saw Barry Lipsky? 

22 

t 

Q Yes. 

23 

A On November 10, 1971. 

24 

0 Prior to November 10, did you have any conversations 



25 


with Mr. Lipsky? 
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A One telephone conversation on November 3rd. 

I'm sorry, that date is November 4, 1971. 
q He wee on probation In Florida before he was asslgne<| 

to you; is that correct? 

A That's correct. 

Q The probation that you were supervising was a 
probation for a conviction involving a securities case in 

Florida? 

A That's correct. 

Q Did you on November 3 ask Mr. Llpsky where he was 
living? 

A The November 3rd conversation I asked him to come in 
for an office appointment at my office on November 10. I 
don't believe I discussed his address at that time. 

Q Did you interview him on November 10? 

A Yes, I did. 

Q Did you ask him where he lived? 

A Yes, I did. 

q What did he say? 

A He was residing on East Ninth Street In New York 

City, 55 East Ninth Street, Apartment 5-P. 

q Did he tell you with whom he was living? 

A He was living with a girl named Susan Wylie. 

Q Susan Weyl? 
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girl? 


Weyl. 

Did he tell you what his relationship was with this 


She was his girl friend, 


Q Did you subsequent — did he tell you what he was 
doing for a living? 

A He was working as a salesman for a plastic hanger 
manufacturer. 

Q Did you attempt to verify the information that he 
gave you concerning where and with whom he was living? 

A No, I did not. 

Q Did he give you a phone number? 

A No, he did not. 

Q Did you ever make any phone calls to attempt to 
verify where he was living? 

A No, I did not. 

Q Did you ever have a conversation with anybody that 
purported to be his girl friend during that period of time? 


Did you ever visit 55 East Ninth Street? 


Is Mr. Lipsky still under probation? 

THE COURT: I don't see what that's got to do with 


this case. 


* 
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MR. DUKE: May I write year Honor a note about it? 

THE COURT: No. I will let you ask the question. 
iBi.he still under probation? 

THE WITNESS: Yes, your Honor. 

THE COURT: All right. 

Q Have there been any proceedings to your knowledge to 

revoke his probation? 

MR. LAVIN: Objection. 

THE COURT: Sustained. 

MR. DUKE: I have no further questions. 

THE COURT: Any cross? 

MR. LAVIN: I have no cross. 

THE .OURT: You may step down. 

(Witness excused.) 

MR. DUKE: Your Honor, the only other thing I have 
at the moment is some testimony I would like to offer. 

THE COURT: You Just proceed. We don't proceed by 
colloquy. We proceed by questions and answers in the proper 
form. 

MR. DUKE: May I have this marked. 

(defendant's Exhibit U marked for identification.) 
MR. DUKE: I offer pages 81 through 91 of Defendant' 

Exhibit U for identification. 

MR. LAVIN: I would object to that, your Honor. 
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THE COURT: Pass them up here. 

Objection sustained. 

MR. DUKE: May I have this marked. 

(Defendant's Exhibit V marked for Identification.) 

MR. DUKE: Your Honor, I offer the testimony of 
portions of Defendant's Exhibit V for identification, beginning 
in the middle of page 106 and ending at the top of page 118. 

MR. LAV1N: Your Honor, I will object to that. 

MR. DUKE: May I inquire, your Honor, if the authen¬ 
ticity of these exhibits is in dispute? 

THE COURT: No. You are not making any point about 
genuineness? 

MR. LAVIN: No, your Honor. 

THE COURT: Objection sustained. 

Court's Exhibit 47 has been received. 

(Court's Exhibit 47 marked.) 

THE COURT: The comment as to the first is un¬ 
acceptable for the reasons already Indicated on the record. 

I will show the balance of Court's Exhibit 47 to the Government. 

(Paper handed to Mr. Lavln.) 

MR. DUKE: Your Honor, may I correct the numbers 
on this? I got it mixed up. 

THE COURT: Let me see Exhibit U again, please. 

(Document handed to the Court.) 
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THE COURT: Up to what line on 91 are you directing 
my attention? 

MR. DUKE: I'm sorry, your Honor. 

THE COURT: Do you v^nt to modify the offer? 

MR. DUKE: Yes. 

THE COURT: All right. Now what are you offering? 

MR. DUKE: Page 83. 

THE COURT: Beginning of page 83? 

MR. DUKE: Yes. 

THE COURT: Line whht? 

MR. DUKE: The first line, 7 — 

THE COURT: Until where? 

MR. DUKE: Line 7 on 83 to line 24 on page 90. 

THE COURT: In other words, you don't want to read 
the identification on 81 or 82; is that it? How will you 

point out who the witness is? 

MR. DUKE: Yes, I want that. 

THE COURT: In other words, you have to start at 81; 

is that right? 

MR. DUKE: Yes. 

THE COURT: All right. I will receive the evidence 
starting on line 8 of page 81 through line 24 on page 90, the 
complete offer mode by the defendant Pacelll, from which you 
will of course eliminate the material that represents 
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colloquy or something that was eliminated at the time. 

• Do you follow what I am saying? 

MR. DUKE: Yes, your Honor. 

THE COURT: All right, go ahead. Read it to the 
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Jury. 


That is made on the second half of your represen¬ 


tation in Court's Exhibit 47. 


MR. DUKE: "Joseph Nunziata, called as a witness 
by the Government, being first duly sworn, testified as 


follows: 


"Direct examination by Mr. Feffer: 






"Q. Officer, by whom are you employed? 

"A. By the New York City Police Department. 

"Q. How long have you worked for the New York City 

Police Department? 

"A. Approximately 15 years. 

"Q. What have your general duties been with the 

New York City Police Department? 

"A. Working on drug trafficking and the arrest 
and apprehension of middle or upper echelon narcotics dealers. 

i i 

"q. Directing your attention, Officer, to 
September 28, 1971, were you on duty at that time? 

"A. Yes, I was. 

"q. What was you** assignment on that day? 
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"A. Investigation of the defendant Louis Valentine. 
"Q. Do you see Louis Valentine in this court? 

"A. Yes, I do. 

U Q. Can you Identify him, please? 

"A. He Is seated at the table with the brown leathei 
coat and blue shirt. 

"Q. At what time did you establish surveillance on 

the 28th of September? 

"A. Approximately 4:00 p.m. 

"Q. Can you tell the Court and Jury what happened 
after that point? 

"A. After that point at approximately 4:30 p.m. 
that day a Bulck had arrived on the scene of the Henry Hudson 
Hotel which Is located at 57th Street between Eighth and Ninth 


Avenue. 


n Q. You may have misunderstood. The date I asked 

about was September 28, 1971. 

"A. Yes. At 7 :45 that date, the defendant Valentin* 

I observed him exit from the hotel and opposite the hotel entei 

a 1969 blue Pontiac Grand Prix with Plate No. POA952, I 

believe. New Jersey. 

"Q. Did you subsequently learn whose car that was? 
"A. Yes. 


"Q. Whose car was that? 
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"A.. It belonged to one Alberto Gonzales. I believe 
it was a New York address in New Jersey somewheres. 

"Q. What happened then? 

"A. From that point a surveillance, a mobile surveil 
lance, was established on the defendant Valentine. My further 
observation was that of seeing the defendant Valentine enter 
the blue Pontiac with a key and drive the car from that point 
to 61st Street and Third Avenue and pArk on 61st Street at 
approximately 20 feet east of Third. I first observed the 
defendant exit from the automobile at 61st Street and Third, 
lock the car with a key, and proceed on foot to 60th Street 
and Third Avenue to a cafe on that corner called Yellowfingers 

"Q. Did you see Mr. Valentine enter the Yellow- 
fingers Cafe? 

"A. Yes, I did. 

"Q. Can you tell us what took place from that point 




"A. At that point the defendant Valentine met with 
a male, unknown to me, and a conversation ensued between the 
defendant and this male, and briefly during that conversation 
the defendant Valentine handed an object to this unknown male; 
this male that was unknown to myself, and immediately there¬ 
after the unknown male left the Yellowfingers Cafe, proceeded 
on foot to the vehicle, the blue Pontiac that the defendant 
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had parked on 61st Street off Third Avenue. 1 further observe, 
the male enter the vehicle with a key and from that point 
drive the vehicle. 

"Q. Can you describe to the Court and jury the 

manner in which the defendant drove that car? 

"A. This was the male, the unknown male. 

"Q. I'm sorry. I meant the unknown male. Excuse 



"A. From that point he pulled out from the parking 
space where Valentine parked the car earlier and proceeded 
north from 61st Street and Third Avenue up Third Avenue. At 
this point this male drove at extremely low £P ee< * in the 

beginning to the right-hand side of the street. He allowed 

% 

traffic to go by him on a couple of different occasions, and 
the car went into the traffic, pulled over to the left and 
right as if he had been double-parked, stopped, started up 
again driving at varying speeds, abnormally, I would say. 

"From that point this male proceeded to East 81st 
Street and Third Avenue. This time he made a left-hand turn 
from Third Avenue to East 81st Street, into East 81st Street 
to Lexington Avenue, Lexington Avenue he proceeded left again 
going southward. He came to 80th Street which was a block 
north of where he made the former left-hand turn. He made 
another left turn as if - not as if - what he was doing was 
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circling the block. One time he circled it completely, from 
the original left-hand turn. The next time he came around the 
block again driving in the same manner. He came to 80th Street 
and Lexington and Third and closer to Lexington Avenue he 
parked the vehicle on a hydrant, I bdlieve, I think around 
No. 150 East 80th Street. 

"At this point I observed this male come out of the 
vehicle and come into my direction. I had pulled up and parkec 
closer to Third Avenue. 

"Q. Can you tell the Court and jury what the un- 

/ ** 

known male was wearing at that time? 

"A. Yes, he had on, I believe, a dark bell- 

bottomed trousers and leather Eisenhower-type Jacket which was 
almost hip length with approximately eight, nine buttons on 
the jacket. - 

"Q. Were these buttons open or closed? 

"A. They were open at the time as he came towards 
me, walking. I noticed that his walk was of the swaggering 

type motion, carefree-type walk. 

"He continued towards me and I changed positions at 

varying times to further observe him come to the corner of 
Third Avenue and 80th Street, walking yet, and proceed north 

on Third Avenue. 

"About midway on Third Avenue between East 80th 
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Street and East 81st Street, he entered the pre ises 1420 Third 
Avenue. Approximately 20 minutes later I observed this male 
exit from 1420 Third Avenue, but this time his jacket was 
completely buttoned. All the buttons that were unbottoned 
prior to this had been buttoned tight and he was walking 
noticeably different then. When he came out of the building 
his arms were very close to his body and he walked at a little 
slower pace. 

"Q. Where was Detective D'Ambrosio durin 0 this 
time? Do you know where he was? 

"A. We spoke for a brief period of time -- 

"The Court: How? By what means? 

"The Witness: We spoke face to face, your Honor. 

"The Court: Wheire was that? 

"The Witness: In the vicinity of 80th Street 
and Third Avenue, on the corner. 

"The Court: All right. 

"The Witness: We change our positions. We had 
formerly set up different surveillance positions. This obser» 
vation now from that point was that this male walking now 
south on Third Avenue proceeded to 80th Street on foot, turned 
into 80th Street, back toward the direction of where he had 
parked the blue Pontiac. At this point all I observed now 
was the male walking back in that direction. 
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"Q. Do you know at this point where Officer 
D'Ambrosiot was stationed? 

"A. No, I was up toward the blue Pontiac. 

"Q. What was your next observation? 

"A. My next observation was that of the male in 
the vehicle alongside of my vehicle which had been parked on 
80th Street close to Third Avenue. I observed the male not 
quite alongside of me, but a little futther^forward of me 
which my vehicle was parked at the time. From this point the 
male driving the Pontiac drove to Second Avenue and proceeded 
south on Second Avenue, again driving in the same manner in 
which he had driven north on Third Avenue earlier in the 
observation, in which he pulled over to the right-hand side 
a couple of times, the left-hand side a couple of times, as if 
he had been double-parking, drove at varying speeds, had 
traffic catch up to him, and then pass him, and then he would 
catch up to traffic again, and so on up to 61st Street and 
Second Avenue. 

"At that point he parked on the northwest corner of 
61st Street and Second Avenue, in front of a funeral home at 
that location. I first observed the male exit from the vehicle, 
lock the vehicle with a key, check'the windows on the top of 
the driver's side, check the door, walk around the rear of 
the vehicle, check the trunk, check the door on the non-driver. 
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side of the vehicle. He walked away from the vehicle about 

1 10, 15 feet, came back and rechecked the doors and windows 

I again and the trunk# 

"At this point he walked towards tne. 

"Q. Officer, at this point did you notice whether 

he unknown male's jacket was still buttoned? 

"A. Ho. at this point his jacket was open as it 

*d been on my initial observation of the male. He was now , 
iking in the same manner in which I initially observed him, 

Ln his swaggering motion, carefree-type walk. 

"At that point I observed him further walk south 

„„ Second Avenue up to 60th Street and then proceed west on 
60th Street and walk in the general vicinity toward the 
^neral vicinity of Yellowflngers Cafe. At this point he 
walked past the side door entrance to the Yellowflngers. 
approximately two or three feet past the door on the curb 
side of the street - of the sldewarlk. rather, excuse me - 
on the same side of the street as the Yellowflngers Cafe. 

"On passing that door, 1 further observed that he | 
darted to his left. He moved in a very fast motion towards 
this door and the side door entrance to the Yellowflngers 
Cafe, and he disappeared from my sight at this point. 

"0. What was the next thing you observed? 

"A. The next observation was that of the defendant 




0 




1465 

mbgs | 

Valentine exiting from the same door In which this male had 

previously entered. This Is about ten minutes later. 

"Q. Is this the Yellowfingers Cafe? 

"A. Yes. At this point I observed the defendant 
Valentine walk east on 60th Street out from the, Yellowfingers 
Cafe and proceed In the general direction of where the male 
had parked the Pontiac on 61st Street and Second Avenue. 1 

further observed him enter the blue Pontiac. My next obser¬ 
vation was that of the defendant Valentine driving the 
vehicle, the blue Pontiac, north on Third Avenue. At this 
point the defendant Valentine, driving the vehicle, was 
driving In a similar manner as that of the male that had 
driven the car earlier that evening.. That in which he was j 
driving on the right-hand side of the street, then would drive 
to the center of the roadway at Third Avenue, have traffic 

catch up to him. and then have It proceed beyond his position 

% I. 

In the street." i 

MR. DUKE: Defendant Pacelll rests. 1 

THE COURT: Defendant Pacelll rests. 1 

Defendant DeFranco? 

MR. PELUSO: Defendant DeFranco rests. j 

* ' ] 

THE COURT: Defendant Barrett? 

MR. MITCHELL: Defendant Barrett rests, your Honor. 
THE COURT: Is there any rebuttal by the Government? 
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MR. LAV1N: Yes, your Honor. I was wondering, it 
will be very short. Could we do it in the morning? 

THE COURT: Go ahead. 

MR. LAVIN: Could we do it in the morning? One of 

the witnesses is not here. 

THE COURT: What do you call short? 

MR. LAVIN: Five minutes. 

THE COURT: All right. 

Ladies and gentlemen of the Jury, it is now 20 
minutes past five, so we will go over until tomorrow morning 
at ten o'clock to hear the balance of the proof in this case. 

Again, please let me caution you to wait until the 
case has been entirely submitted to you and you have heard 
the closing arguments of the lawyers and the charge of the 
Court before you attempt to sort out in your mind ana ascer¬ 
tain what you believe to be the facts in the case. 

Don't discuss the case among yourselves. Don’t 
mingle in any place where anybody could inadvertently be 
talking about this case or any aspect of the case. Keep a 
clear undiluted span of attention to what the evidence is in 
the case, and pay no attention to anybody’s comments or 
anything you could possibly be exposed to which would inter¬ 
fere with the fair and impartial consideration of the evidence 

alone in this case. 
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Thank you for staying a little later tonight. I 

will see you all in the morning. 

(The jury left the courtroom.) 

THE COURT: We will stand in tecess now until 

tomorrow morning at ten o'clock. 

The visitors and parties will please give the Jurors 

an opportunity to get off the floor before they leave. 

(Adjourned at 5:25 p.m. to Friday* January 4, 

1974, at 10:00 a.m.) 
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UNITED STATES OF AMERICA 


BENJAMIN MALLAH, et al. 


73 Cr 881 


New York, January 4, 1974 
10:00 a.tn. 



(Trial resumed.) 

(In open court; jury present.) 

MR. LAVIN: Agent Waniewski. 

MICHAEL A. WANIEWSKI, called as a 

witness by the Government, was duly sworn and testified 

as follows: 

DIRECT EXAMINATION 
BY MR. LAVIN: 

Q You are a special agent of the Drug Enforcement 
Administration, are you not, Agent Waniewski? 

A Yes, I am. 

q I direct your attention to August 17, 1973. Were 
you at 420 East 66th Street? 

A Yes, I was. 


Did you participate in the arrest of Benjamin 


Mallah? 


Yes, I did. 


Did you seize anything from that apartment? 
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A A quantity of money was seized from the apartment 
at the time of the arrest of Mr. Mallah. 

Q Did you personally seize that money? 

A I was given -- I was In charge of checking all 
the money that was seized. 

Q Did you count it? 

A Yes, I did. 

Q How much money was there? 

A There was approximately $8,540 that was seized 
separate from the person of Mr. Mallah and on Mr. Mallah 
there was probably another $6 or so. It came down to about 
$8,550. 

Q Did you count that money in front of Mr. Mallah? 

A It was counte'd twice in front of Mr. Mallah and 
Mr. Mallah counted it once. 

Q How did he come to count it? 

A We were at the^ -- we were processing Mr. Mallah 
at our headquarters at 57th Street, and I said to Mr. Mallah, 
I said, "There's this amount of money is being seized from 
you, and it is approximately I gave the count which was 

$8,550, in that vicinity, and he said, "Okay, I trust you." 
And I said, "No, you don't," I said, "you count the money." 
He proceeded to count i t and he sald N I agree with your tally". 
And the money was put in a lock-seal envelope and was given 
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2 

to Agent Samuel. 


1 3 

Q Were you also present on August 17, 1973 when Mr. 


4 

Mallah was being interviewed In the U.S. Attorney's office? 


5 

A Yes, I was. 


6 

Q Do you recall Mr. Mallah at that time stating at 


7 

that interview that he never used the name David Barton? 


8 

A That's correct. 


9 

Q Do you also recall Mr. Mallah saying he never heard 


10 

he was indicted until he was arrested? 


11 

A That'8 correct. 


12 

MR. LAVIN: I have no further questions. 


13 

CROSS-EXAMINATION 


14 

BY MR. LAROSSA: 


15 

Q Sergeant Waniewski -- am I pronouncing it right? 


16 

A That's correct. 


17 

Q Were you the one,Mr. Waniewski, who seized the monej 


18 

in the apartment? 


: 19 

A There were various people in the apartment at the 


20 

time who were collecting money and it was put in a central 


21 

place which at this time I recall was the bed, and after the 


22 

completed search was done, I collected the money at that time 


23 

Q So in other words, you took the money that was give 

ii 

24 

to you from other people, other agents? 



25 


A 


That'8 correct. 
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Q Was Mr. Mallah present when you saw them? 

A Yes. It may have been in another room, though. 

Q Was there a discussion about the name David Barton 

in front of Mr. Mallah that evening? 

A Not to my recollection. 

Q Did you ask Mr. Mallah about David Barton that 
evening? 

A I believe he was asked about that at 57th Street. 
Q Did you show him the papers on 57th Street? 

A I didn't show him any papers at 57th Street. 

Q When did you count the money for the first time? 

A The first time the money was counted was at 57th 


evening? 


Street. 



MR. LaROSSA: I have no further cross. 

THE COURT: Any cross-examination by any defendant? 
No further cross-examination. 

No redirect? 

REDIRECT EXAMINATION 
BY MR. LAVIN: 

Q Did Mr. Mallah at any time ever tell you that he 

had more money? 

MR. LaROSSA: Objection. 

THE COURT: Objection is overruled. 

A No. The only thing that Mr. Mallah said to me was 
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it was e yellow Triumph. A short time later, I observed 
Louis Mileto and Herbert Sperling arrive at the same location. 

During the course of about two hours, Louis Mileto 
had left in a black Cadillac which he used several times, and 
upon one of the times on which he returned, he entered into 
a conversation with Benjamin Mallah, a short conversation 
that lasted about a couple of minutes, and then he drove off. 

Q Let me show you Government Exhibit 60 in evidence. 

I direct your attention to the pictures. You have already 
indicated that you put dates next to them from your reports, 
the dates these pictures were taken. These pictures on the 
first, second and third pages are all 7/16? 

A Yes, that's right. 

/ 

Q On the third picture on page 3, who are those two 

individuals in conversation there? 

A That's Herbert Sperling and Benjamin Mallah. 

Q Did you know Mr. Mallah's name at that time? 

A No, I didn't. 

Q How did you identify him on that day? 

A As a male white about six feet, bald — 

MR. LaROSSA: I object to this. 

THE COURT: Overruled. 

A As a male white about six feet, bald, wearing a 
red checkered shirt, red and white checkered shirt and light 
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Q 

A 

Q 

A 


De Luca-direct X473 

Were you also on duty on July 30, 1971? 

Yes, I was. 

Can you tell us where you were at that time? 

Yes, I was down in the vicinity of 5 Spring Street 


which is on Spring and the Bowery. 

Q Can you tell us what you observed, if anything, 

while you were down there? 

A Yes. While I was on observation post on Spring and 
the Bowery, there was a hotel in which I was located. I 
observed in front of 5 Spring Street an auto which was used 
by Louis Mileto -- 

t 

MR. LaROSSA: Objection. Move to strike. 

THE COURT: Overruled. Motion denied. 

A And it was registered to Cecile Mileto, parked in 

front of -- 


MR. LaROSSA: Objection. Move to strike. 

THE COURT: Overruled. Motion denied. 

A Which was .parked in front of 5 Spring Street. That 
was about seven o'clock when I arrived and began the rurveil- 
lance. 

At around 7:15 I observed Louis Mileto arrive in 

* 

a Fleetwood, a black Fleetwood which he used, park the car* 


25 


and enter 5 Spring Street. 








mbgft 


1476 


De Luca-direct 

Then I believe at around 7:30 I observed on the 
street in the vicinity of the Bowery and Spring Street a red 
auto. The license plate I think was 48S811, which during 
the course of this surveillance I had known to be used by 
Benjamin Mallah. 

MR. LaROSSA: Objection. Move to be stricken. 

' THE COURT: This is all taken -- no, the motion 

is denied. The objection is overruled. 

A That auto was parked in the vicinity of Spring and 

the Bowery. 

At about 7:30 I observed Benjamin Mallah and Herbert 
Sperling in conversation ,in the vicinity of Spring and the 

Bowery, walking around that area. 

I believe it was about 8:30 I observed Mallah and j 

Sperling enter into the premises of 5 Spring Street. j 

Then at about 8:45 I observed Louis Mileto exit j 
from 5 Spring Street, walk toward me, which would be east- j 
bound on Spring Street to the Bowery, and hail a cab and 

proceed north inside the cab. 

MR. LAVIN: I have no further questions. 

%• 

CROSS-EXAMINATION 
BY MR. LaROSSA: 

Q You testified previously here, did you not, Mr. 


De Luca? 
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A Yes, I did. 

Q I assume that prior to your first testimony you had 
occasion to speak to Mr. Lavln? 

A Prior to my first? Yes, I did. 

Q When you first testified here? 

A Sure, yes. 

Q This week, was It not? 

A Yes. 

Q Am I correct In assuming that you have had many 
conversations with Mr. Lavln? 

I 

A Yes, I have. 

Q And they related to your testimony? 

A Yes. 

Q Were you asked any questions when you previously 
came about whether or not you saw Mr. Mallah on Spring Street' 
THE COURT: You mean here today? 

MR. LaROSSA: No, sir. 

THE COURT: You mean In the trial? 

MR. LaROSSA: During the trial, yes. 

A Not specifically If I had seen him on Spring Street, 
no. 

Q Were you asked this week at this trial what you 
observed In the Ballantlne Barber Shop area? 

MR. LAVIN: Objection. 



I 
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2 

THE COURT: Sustained. 

3 

Q Did you testify about what you observed on Spring 

4 

Street during this trial? 

5 

MR. LAVIN: Objection. 

i 

6 

THE COURT: Sustained. 

7 

Q Were you asked any questions about Spring Street 

8 

during this trial? 

9 

MR. LAVIN: Objection. 

10 

THE COURT: Sustained. That’s not the way to 

11 

prove it. If there Is any such inquiry that you wish to 

12 

make. 

13 

MR. LaROSSA: May I pass you a note, please? 

14 

THE COURT: Court's Exhibit 48. 

15 

(Court'8 Exhibit 48 marked.) 

16 

THE COURT: I'm sorry for that. You can't change 

17 

the rules because you -- You can't change the rules. 

18 

Q Were you asked during this trial what you observed 

19 

when you were on surveillance at the Ballantlne Barber Shop 

J 

area? 

21 

A Yes. 

22 

Q Did you tell us that you saw Mr. Mallah talk to 

23 

Mr. Mileto? 


M 


MR. LAVIN: Objection. 

THE COURT: Sustained as to form. 
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Mr. Mallah m d Mr. Sperling meet in the vicinity of the 

Bowery? 

A I don't believe so, no. 

Q Is this the first time that you have ever testified 

with respect to these events? 

MR. LAVIN: Objection. 

THE COURT: Sustained. 

MR; LaROSSA: I have no further questions. 

THE COURT: Anything further? 

MR. LAVIN: No, your Honor. 

I have one more witness, a short witness. 

THE COURT: Anything from any defsndant? No. 

You may step down. 

(Witness excused.) 

MARK MIRLITSCH', called as a witness by 

the Government, was duly sworn and testified as follows. 
DIRECT EXAMINATION 
BY MR. LAVIN: 

Q How old are you, Mark? 

A Fifteen. 

Q Tell us your mother's name. 

A Cecile Mileto. 

Q What was your father's name? 

A Louis Mileto. 


25 
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Q Did you ever meet a Benjamin Mallah? 

A Yes. 

Q Do you see Mr. Mallah In the courtroom? Will you 
stand up and just look around? 

Just look Inside the well here and not In the back. 
MR. LaROSSA: I object to that. 

THE COURT: He can look anywhere he wants. 

A The man with the moustache and the black glasses. 

Q What else Is he wearing? 

A Brown tie and pink shltt and a brown suit jacket. 

MR. LAVIN: May the record reflect that the witness 
has Identified Mr. Mallah. 

THE COURT: Yes. 

Q Did you ever meet Mr. Mallah before? 

A Yes. 

Q Can you tell us when that was?’ 

A It was -- I met him on a few occasions and I met 
him In his apartment In '71 at the end of August. 

Q Who were you with at that time? 

A My father. 

Q What was your father's name? 

A Louis Mlleto. 

Q Why did you go to that apartment? 

A To get furniture, couch and a chair, and he gave us 
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some ties. 

Q Did your father and Mr. Mallah have a conversation 

in that apartment? 

A Yes. 

q Do you still have that couch? 

A Yes. 

Q Did you ever see Mr. Mallah on any other occasion? 

A Yes. 

Q Where? 

A At Ballantine's Barber Shop and at Herbie Sperling s 

i 

house on 5 Spring Street. 

Q Tell us about the time in the barber shop. Who 
was there? 

A Herbert Sperling, and Benny Mallah and my father, 
Louis Mileto. 

Q Can you tell us what happened in that barber shop? 

A I was getting my hair cut and I overheard the 
conversation, and something was said like it was — "It's 

in the back." 

Q Who said that? 

A I don't remember. 

Q Who was talking? 

MR. LaROSSA: Objection. Move to strike. 

MR. LAVIN: 1 will withdraw the question. 


1482 
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Q Can you — 

MR. LaROSSA: I move to strike the answer. 

THE COURT: I don't think he made an answer, but I 

strike it if he did. 

q Were there any people talking together in that 

barber shop? 

A Yes. 

Q Who? 

A Herbert Sperling, Louis Mileto and Benny Mallah. 
q And did you see Mr. Mallah on another occasion? 

A Yes. 

Q Where was that? 

A 5 Spring Street. 

Q Who was there at that time? 

A Herbert Sperling and Louis Mileto. 

Q Was there anyone else there? 

A Cecile Mileto and Josephine. 

Q Josephine? Who is Josephine? 

A Herbert Sperling's wife. 

K»i. LAVIN: 1 have no further questions. 

CROS S -EXAMIN AT ION 
BY MR. LaROSSA: 

Q Mark, my name is Mr. LaRossa and I represent Mr. 
Mallah. How old were you in 1971, Mark? 
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A Twelve. 

Q Did you ever see a picture of Mr. Mallah before you 

came In here today? 

A Not today. 

Q When did you see a picture? 

A About two weeks ago. 

Q Who showed It to you? 

A No one. I picked it up off the desk. 

Q What desk? 

A Mr. Lavin’s. 

MR. LaROSSA: Do you have that picture with you, 

please? 

MR. LAVIN: There were a lot of pictures. 

MR. MITCHELL: Objection, your Honor. 

THE COURT: Strike out all the comment. Also the 
request. That Is not the way to do it. The jury will ignore 
what these lawyers have been saying to each other. 

0 Did you show that picture to Mr. Lavln? 

A No. 

Q Did you talk to Mr. Lavln about that picture? 

A No. He came in the office and I was looking through 

them and he yelled at me. 

Q Mark, does your mother know you are here this 
morning? 
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A Yes. 

q I assume, Mark, that you love your mother very ouch? 
MR. LAVIN: Objection. 

THE COURT: Overruled. 

A Yes. 

Q And you'd do anything to help her? 

A Yes. 

That's not why I'm here. 
q I know. 

MR. LaROSSA: I have nothing further. 

THE COURT: Any further questions by anybody? 

Thank you very much, Mark. You are excused. 

You may leave. 

(Witness excused.) 

MR. LaROSSA: May I pass a note to the Court? 

THE COURT: Mr. Duke's note requests directly that 
the jury be instructed that I consider the testimony on 

rebuttal as against the defendant Mallah. 

This all relates to the defendant Mallah. 

That note is marked Court's Exhibit 49. 

(Court's Exhibit 49 marked.) 

THE COURT: Mr. Lavin, look at Court's Exhibit 50. 
MR. LAVIN: I have seen it. 

THE COURT: You. have? Well -- 
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MR. LaROSSA: Here is an additional note, please. 
(Court's Exhibit 50 marked.) 

THE COURT: In response to Court's Exhibit 50, have 
you any knowledge as to what the item is? 

MR. LAVIN: Not specifically, no. I know generally 

what it was, but not specifically. 

THE COURT: Now, Court's Exhibit 51, can that be 

accomplished? 

MR. LAVIN: Yes. 

(Court'8 Exhibit 51 marked.) 

THE COURT: All right. What do you need, a recess 
for that, or are you able to supply it now? 

MR. LAVIN: For the first, I think I need a short 

recess. For the second, I can -- 

THE COURT: Talking about Court's Exhibit 51? 

MR. LAVIN: I can supply that. 

THE COURT: Staple this and give it to Mr. Lavin 
so he knows what Court's Exhibit 51 is. 

Give him Court's Exhibit 50 so he has both of them 

before him. 

(Exhibits handed to Mr. Lavin,) 

THE COURT: The Jury will observe that all this 
“te-passing is to make sure that we get before you only what 
is evidence and not what might otherwise result in colloquy 
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between the lawyers and the Court which would distract your 
attention.from the evidence. 

(Pause.) 

THE COURT: Have you now supplied Court Exhibit 51? 

• \ ‘ 

I know that Mr. Nesland handed some papers over. 

MR. LAVIN: 51, yes. 

MR. NESLAND: Yes, that was 51. 

THE COURT: All right. 

(Pause.) 


MR. LaROSSA: May I have five minutes with this 


material? 


of time. 


THE COURT: Take your time. I am giving you plenty 


(Pause.) 

MR. LaROSSA: May I speak to Mr. Lavin for a moment' 
THE COURT: Yes. 

(Mr. U r in and Mr. LaRossa confer.) 

MR. LaROSSA: May I re-call Sergeant De Luca for 


a moment, please? 


THE COURT: Re-call? 

MR. LaROSSA: Yes. 

MR. LAVIN: Your Honor, he might have left the 


building. 


THE COURT: He left the building? 
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MR. LAVIN: He might have. 

THE COURT: See If you can get him back. Use the 


phone in here. 

(Pause.) 

MR. LAVIN: He will be here in a second. 
(Pause.) 


FORTUNATO DE LUCA, 


resumed. 


CROSS-EXAMINATION (Continued) 


BY MR. LaROSSA: 

Q Where were you on July 16, Sergeant De Luca, 1971, 
when you made the observations you told us about? 

A During the course of the day? 

Q Yes, sir. During the course of the time that you 

told us you saw Mr. Mallah. 

A In the Hotel Wellington, probably. 


Q On the sixth floor? 


A No, the fourth. 

« 

Q Using high-powered binoculars? 

A Yes, I believe we did have them on that day. 
Q Using a camera with a telephoto lens on It? 
A I believe It was a 200 meter lens. 

Q Did you know Louts Mileto on that day? 

A By name, no, I don't believe so. 

Q Had you seen him before? 
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I think we had seen him on the 15th when the 


surveillance was initiated. 

q Did you know Herbert Sperling on the 16th? 

A We knew the name Herbert Sperling. We didn't 
exactly know who it was at that time, I don't believe. 

Q Did you know when you saw a person on the street 

that that was Herbert Sperling? 

A I don't believe we knew that. The 16th was the 

second day of the investigation. I don't know if we knew 
that at that time. I don't know if we connected the name 

with the person at that time. 


you? 


Sergeant, you took many pictures that day, didn't 


On the 16th? 
Yes. 


A Not many, maybe a dozen. 

q Aren't all these pictures on the 16th day of 

July, 1971? 

A No. 

q Tell us which ones are on the 16th. 

A Page 1, page 2, page 3, page 4, and I believe that'. 


all. 



Tell me how many pictures are on a page, sir. 


Four. 
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And there are four pages of them? 

Well, yes. One, two, three four. 

So there are 16 pages in this booklet? 

No, 16 pictures. 

16 pictures in this booklet that were taken on the 

16th day of July 1971? 

A I believe so, right. 

Q Are there other pictures that are not in this 

booklet that you took on that day? 

A I don't think so. There may be, but I don't 

think so. 

q You have many pictures in uhere of Mr. Mileto, 

0 

don't you, on the 16th? 

A Well, I guess -- you know, I 
q Would you like to see it again? 

A Yes, I would. 

I think three, three out o£ 16. That*, what there 
is, I believe. 

q Any of those pictures show Mr. Mileto and Mr. 
Mallah talking to each other? 

A No. 

q Any of those pictures show Mr. Mileto standing 
next ,to Mr. Mallah? 


25 


A 


No. 
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2 

MR. LaROSSA: Thank you, Sergeant. I have no 


3 

furthur questions. 


4 

THE COURT: Is that everything? 


5 

Thank you very much. 

\ 


6 

MR. LaROSSA: That is. Thank you. 


7 

THE COURT: Do you need the sergeant again? 


8 

MR. LaROSSA: No, sir. 


9 

THE COURT: This time you are excused. 


10 

(Witness excused.) 


11 

THE COURT: Anything else, Mr. Lavin? 


12 

MR. LAVIN: I have nothing. 


13 

THE COURT: Government rests? 

• 


14 

MR. LAVIN: The Government rests. 


16 

THE COURT: All right. Just to make matters simple 

I 

16 

why don't we just go into the robing room for a moment and 


17 

we will be back to you in not more than two or three minutes. 


18 

(In the robing room; all counsel present.) 


19 

THE COURT: I take it all the motions made at the 


2G 

close of the Government's case are renewed and the determi- 


21 

nations there made are adhered to subject to anything that 


22 

may be called to my attention now as to anything new. 


23 

Is there anything further? 


24 

MR. LaROSSA: No, sir, just that the record be 


25 

clear that we are asking that this determination be made 
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beyond a reasonable doubt. 

THE COURT: Yes. 

HR. LaROSSA: That is the Taylor decision. 

THE COURT: Yes. That is a determination I made at 
the close of the Government's case, and I adhere to that 
determination. 

Is that everything on the motions? 

All right, now, on the summations, I had the list 
of those sunming up. Let me get them canvassed on prospective 

time. 

Mr. Mitchell? 

MR. MITCHELL: Less than an hour. 

THE COURT: Mr. Duke? 

MR. DUKE: About an hour. 

THE COURT: Mr. Peluso? 

MR. PELUSO: About the same, Judge. 

THE COURT: Mrs. Rosner? 

MRS. ROSNER: I would say 35 minutes, Judge. 

THE COURT: Mr. LaRossa? 

MR. LaROSSA: 45 minutes. 

THE COURT: I would say those last two estimates 
are probably much more reasonable than the first three. 

MRS. ROSNER: Probably much more accurate, too. 
THE COURT: It seems to me that between 30 and 45 
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minutes ought to be ample for any party to sum up in this 
particular case, and while I am not going to hold anybody to 
minutes, I think that that is about the compass that I will 
allow. 

All right, go ahead. All defendants have rested. 

MR. MITCHELLs Judge, could I ask just two things? 
Is your Honor going to charge that reasonable doubt may arise 
from the evidence or lack of evidence? 

THE COURT: Yes, the usual charge. 

MR. MITCHELL: And will your Honor charge that 
testimony of an accomplice should be scrutinized with greater 
c are than that of an ordinary witness? 

THE COURT: Yes. 

MR. MITCHELL: Thank you. 

THE COURT: All right. Mr. Lavin, before the 
defendants* counsel go out, is the Government willing to 
consider the case solely under the new law, that is, the law 
from May 1, 1971? 

MR. LAVIN: Yes, your Honor. 

THE COURT: So that no old-law charge need be 
given, and the conspiracy will be deemed to have been charged 
from the date of the new law? 

MR. LAVIN: Yes, your HOnor. 

MRS. ROSNER. I have one other inquiry, Judge. Are 

* 
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you going to marshal the evidence? YOu left that matter 
THE COURT: I will have to decide that over the 

weekend after I listen to the summations. 

MRS. ROSNER: I would really like to know that 

before we sum up. 

THE COURT: I am going to listen to the summations. 
I expect that I certainly will give the matter very careful 
attention, but I don't see any reason why that is something 
that I need to discuss with you at this time. 

MRS. ROSNER: Will we have an opportunity to submit 
proposals on the factual marshaling of the evidence if your 

Honor does decide to do that? 

THE COURT: If you get them to me by tonight, yes. 
MRS. ROSNER: You said you are not going to decide 
until after the weekend? 

THE COURT: Ho" am I going to decide it if I dont 

have your factual requests? 

MRS. ROSNER: That is very short. . 

THE COURT: I will work on this thing tomorrow 
and Sunday. This is notice to you that we will not have a 
Saturday session. 

Let's go. 

(In open court 7 jury present.) 

THE COURT: Ladies and gentlemen, we have arrived 
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at that point now where the lawyers will argue their case 
to you, in which they will endeavor to tell you what they 
think the evidence shows. After those summations, that will 
be followed by the Court's charge where I will set out 
the legal ground rules for your consideration. 

Mr. Mitchell. 

MR. MITCHELL: If your Honor pleases, Mr. 

Lavin, Mr. Nesland, brother and sister members of the 
bar. Madam Forelady, ladies and gerttltimen of the Jury: 

I believe when I opened up I said to you 
that my client is Barney Barrett, and I am solely concerned 
with Barney Barrett, and in reaching your determination, 
you are to consider the determination on Barney 
Barrett as to his guilt or innocence separate and 
apart from that of the other defendants. 

In other words, using the idea of a box, or five 
boxes, one in Barney Barrett, and everything that has been 

(Continued on Page 1494.) 
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said that the Government contends can be used against Barney 
Barrett must go Into that box. Subject to his Honor e 
Instructing you on the law as to anything else that may 
affect the contents of that box, that Is what you are to 

determine. , 

When we come to Barney Barrett, we have, of all 

these witnesses that have testified. Just three witnesses who 

mentioned Barney Barrett. That Is Joseph Confortl, Reginald 

Williams, and the police officer, Lino. j 

First, let's take Joseph Conforti. This is a man 

who the Government contends was immersed in narcotics trans- 
actions from early -- or rather late '71 until his arrest In 

• I 

April of 1973. I 

At that time he didn't mention Barney Barrett. 

Barney Barrett was not arrested with the other gentlemen. 

What else did the Government have In April of 1973? 
They Just had the evidence of the police officer who wants 
you to believe that he overheard a conversation from the 
luggf .. compartment of that car that was parked In front of 
the Ballantlne Barber Shop. That Is all they had at that tlm 

Barney Barrett was not arrested. j 

1 say to you, and 1 will start that way, without 

taking the evidence of the officer In any great detail, that 

what the officer say. la --hat he heard Sonny Gold, and Sonny 











I 


. 1495 

mbgs 

Gold has been mentioned here, I think, more than anybody elae 
He heard Sonny Gold say to Barney Barrett, if you believe 
that's what he heard, something about "See if it" -- the 
term "It" was used. 

If you consider his evidence alone, 1 am sure that 
you would have a reasonable douot as to Barney Barrett s 
guilt. 

Now, Barney Barrett was observed by the officers. 

No question that he was present on Seventh Avenue. In fact, 
one of the witnesses, the gentleman who was a ticket broker, 

t- 

said he knew Barney Barrett from the area for many, many 
had seen him around. he waitress from the Stage 
Delicatessen had seen him. The officers have taken pictures 
which show Barney Barrett on the avenue, but all they have is 
pictures of Barney Barrett with somebody else in the picture. 

There is no picture of Barney Barrett conversing. 
There is no picture except for Government Exhibits 9-A and 
9-C that has Barney Barrett in it. That's the only one. It 
is one day out of, we can almost say, an eternity, from some¬ 
time in '71 to April of 1973. 

The officers observed Barney Barrett carrying a 

shopping bag. Oh, they are good officers. They followed him 

I You know, this trial is only a search for the truth 

The district attorney puts forward what he thinks will convic 
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a man. We attempt to establish that the man Is Innocent. 

The officer didn’t mention anything about going door 
and following Barney Barrett. 1 brought it out. 1 brought 
out because my client was outraged at what had happened to 
him, an Innocent citizen of the City of New York, being 
picked on by police officers with drawn guns. Why? Because 
he had several packages of Epsom salts for his feet, and a 
half a dozen oranges for his room In the hotel where the 
officers tell you he lived for five years. Why? Because the 

officers heard that he had pains In his head? 

MR, LAVIN'. Objection, your Honor. 

THE COURT: I don't think we have his pains in 

the record. 

MR. MITCHELL: Yes, your Honor. 

THE COURT: All right, go ahead. The jury will 

decide that for itself. 

MR. MITCHELL: The officer followed him on another 
occasion, saw him go uptown to some bar. There Is nothing 
wrong In that. There Is nothing wrong In being In the 

neighborhood of the Stage or the barber shop. 

So now we come to the two other wltn-sses against 

Barney Barrett, and the question Is. are they believable? 
Now, let’s take Joseph Confortl. What does Joseph Confetti 
say about Barney Barrett? He says that on one occasion in 
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the Stage, there were a group of Individuals, and Barney 


Barrett Is supposed to have said something about, "If you nee< 


mix I'll get It for you." 


That was contradicted by Mr. Mallah on the witness 


stand. None of the other people who were present have been 


called. 


Under our system of law, the defendant Is presumed 


innocent. You know, a long time ago before the Magna Carta, 


if a man were found dead, It was up to the kin to determine 


who had killed him and who should be punished and what the 


punishment should be. 


But up until the Magna Carta, unless you were a 


blue-eyed, falr-halred Saxon, the king didn't bother with you 


if you were killed. The Magna Carta attempted to establish 


certain rights that an Individual would have. 


Before the Magna Carta, If a pig were stolen, you 


came in before the king with 40 witnesses who s<iid it was 


your pig, and the real owner of the pig could only get 39 


witnesses, he lost. It was Just a question of how many 


witnesses, not their weight. 


That system has been changed. We have been given 
laws to help the innocent and to prosecute the guilty, and 


I am happy to say that, except for possibly Russia, one or 


two states of ours, today a man gets Justice, a roman gets 


r 
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justice In the federal court particularly. 

Now, all 1 ask for the defendant Barney Barrett is 

due consideration. 

Going back to Joseph Conforti. I cross-examined him. 

I asked a lot of questions, 1 got a lot of answers which may. 

to some of you and possibly most of you, you may have gathered 

T war trying to show the type 
the import of my questioning. 1 y 

of man that Joseph Conforti was. 

If you will recall, Mileto was his pal, his friend, 

when Mileto asked him, 

in a wedding picture together. And yet when 
as he says to hold the mix, he wanted money, there was a 
pattern. He got a couple of hundred dollars. Then he said 
to Mileto when he had the stuff in his house, the mix. and 1 
have used the word "stuff" and I don't mean narcotics, when h< 
had the mix it his house, he said to Mileto, "Come and get 

it." He wanted money. 

Then according to his version, when he was going 
cut to Queens, he threatened to throw it in the sewer. He 

admitted that. Unless he got money. 

You heard that cross-examination by Mr. LaRossa 

where he admitted calling up somebody by the name of Kaplan 
and asking Kaplan for money for this unknown. He told us 
that this man's name was Spada, a fugitive in this case. | 

, I V lll tell you why he used the name Spada. He had 


( 
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to have somebody that nobody could produce. 

MR. LAVIN: Objection. 

MR. MITCHELL: A fugitive — 

THE COURT: Continue. 

MR. MITCHELL: A fugitive would be the person 
least likely to come into court and contradict him. And so 
we have Conforti saying, "Oh, there was an occasion where 
Sonny Gold and Barney Barrett came up to an apartment where 
I was mixing with Spada," knowing that no Spada would be 
called by either side. He was telling a story that couldn't 

be verified, just his word. 

And then he tells you that Spada told him, and 

again we can't call Spada and question him about it, he says 
Spada had some dealing with Barney Barrett. # 

The Government is going to ask you to believe 
Joseph Conforti. I am going to ask you to disbelieve Joseph 

Conforti. 

Conforti admitted that at a previous trial he 
didn't mention the episode of Sonny Gold coming up with any¬ 
thing. This was a later thought that came into his head. 
That was something that he never told the authorities when 
he was arrested, although he told you he was cooperating. 

What kind of a man is Conforti? You heard him say 
that he wanted to meet Sperling, he told that to Mileto. 
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Finally, if you believe him, he was introduced to Sperling. 

And then he said he was around Seventh Avenue. 

Was he invited there? Was he asked to come there? 

No, he said, he, in his own mind, had the idea of hanging 

I .round so that he could advance himself, advance himself to 
, point where it is obvious he supplants Mlleto. He takes 

rtlleto's place. 

What kind of a man is he? You people know the term 
for the kind of a person who hangs around ready to do anything 
for anybody. He says he helped Sperling move in 1971. He 
got him other things. He got a color TV set for the things 
he did. Then suddently Confortl becomes a house painter. He 
paints apartments in Manhattan, doing everything to ingratiate 
himself and supplant Mileto. And 1 believe that Mr. Lakessa 
will go into it in greater detail than I will, you come to 
this so-called telephone call to Kaplan, something where he 
decided he could shake down Kaplan, and he admitted that he 
concealed evidence, that he lied to the Government. 

You know, when you contrast him with Reginald 
Williams, I will say this such for Reginald Williams, Reglnal< 
Williams at least admitted that he expected to get something 
for his testimony, that he demanded something for his testi¬ 
mony. but now confortl says, "Whatever happens, happens." 

And you remember that gesture of his where he 
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refused to touch certain evidence and said, "I have taken an 
oath not to touch anything ever connected with narcotics agair 
And then he picked up the telephone and he calls Kaplan and 
he Is going to conceal a narcotic deal* Do you believe him? 

His Honor will charge you -- I believe his Honor 
will charge you that both Confort! and Williams are accomplice 
In any crime that is charged here and that their testimony 
should be scrutinized with greater care than that of another 
witness. 


fl 


s 


What else does Conforti tell you? Anything that he 
tells you, there Is nobody to back hi.a up. On no occasion is 
there a witness. In other words, he says,. believe me or 
don't believe me. And If you have any doubt as to whether he 
Is telling the truth or not, you must give the benefit of the 
doubt to Mr. Barrett. 

Now, what about Reginald Williams? At the age of 
27 he has, as they say, a record an arm long. Just an un¬ 
fortunate man from his early youth, who came In conflict 
with the law, and he was convicted of crime after crime, 
graduating up the scale, unfortunately becoming an addict 
at one point, as he tells you, and then the big crime, robbery 
with a loaded gun, and dickerlngs with the state court in 
an attempt to negotiate a sentence, and he is informed that 


he Is going to get ten years. 
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He has already received a four-year sentence -- 
MR. LAVIN: Your Honor, I just have to object to 

that. 

THE COURT: Yes. I think that now you are going 
outside the pale of the evidence, Mr. Mitchell. 

MR. MITCHELL: Your Honor, the defendant stated -- 
THE COURT: Now, please. I know what the defendant 


stated. 



MR. MITCHELL: I mean the witness. 

i 

THE COURT: I know what the witness stated, too, 
and it will be the jury's recollection. I think you should 
stick to the evidence. 

MR. MITCHELL: Let me state this now. That is 
anything I say -- 

THE COURT: The evidence does not prognosticate 
what the judge in the state court is going to do. 

MR. MITCHELL: You heard Mr. Williams say that he 
was told, whether by his lawyer or by the district attorney, 
that the best he could hope for would be a ten-year sentence. 

I don't know what the court would give him. 

THE COURT: The Jury is instructed once and for all 
in this case that punishment is no concern of the Jury in any 
aspect of this case, that punishment is the sole and exclusive 
function of the Judge who is in charge of the case. The 
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MR. LaROSSA: Yes, It does. | 

THE COURT: Does It cover It, Mrs. Rosner? | 

MRS. ROSNER: Thank you, your Honor. | 

THE COURT: I'm sorry to Interrupt you. Go ahead. I 
MR. MITCHELL: Coming back to Reginald Williams, 
he, sometime In July or August, communicated with the Govern¬ 
ment, and when they came to see him or brought him over, he 
said, "I will help you If you get the robbery charges droppedj" 
He wanted an awful lot for what he was going to 
give them. They said no, and then there were four or five 
further discussions until It was agreed between Mr. Williams 
and Mr. Lavlr. that If Williams would give them the testimony 

they needed -• j 

(Mr. Lavln rises.) j 

MR. MITCHELL: Let me finish, please. - j 

and testify before the grand jury and at the j 
trial against Barney Barrett they would send a letter to 
the judge Indicating the extent of his cooperation. And 
that apparently satisfied Reginald Williams. And as his 

• ! 

Honor ha. told you, you have to search your minds to find , 

out whether or not Reginald Williams now concocts a trans- 

action with Barney Barrett. 

He testified to one transaction In December of 1 

uncorroborated. No witness. His word alone. And I ask you, 
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ladles and gentlemen, forgetting the type of case this is, 
would you want somebody like that individual or Conforti to 
testify against somebody that was near and dear to you? 

Is there a doubt in your mind as to the truthfulness 
of their statements? Because as I say to you, I have said 
before, without Conforti and without Williams, or possibly 
without Conforti, there would be no case. You would go out, 
you would deliberate, and you would acquit Barney Barrett. 

The Government needed certain things. Had Joseph 
Conforti come forward on April 14 and said, "Barney Barrett 
did this, Barney Barrett did that," it would be more 
believable. 

What is Mr. Lavin going to tell you? That he forgot 

to remember? 

MR. LAVIN: Objection. 

THE COURT: I don't think that you ought to discuss 
what Mr. Lavin is going to tell them unless 'you think it is 
in evidence. 

# 

Go ahead. 

MR. MITCHELL: So that you have Just those three 

witnesses and nobody else. 

I was once an assistant district attorney. I once 

prosecuted men that were charged with crimes. And I recall 

that i would tell the Jury that this is the best type of 
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witness we can get. 

MR. LAVIN: I am going to object to this, your Honor. 

THE COURT: The jury Is Instructed that this case 

will be decided on the basis of the evidence in this case. 

I think I will leave it at that. 

MR. MITCHELL: I am trying to convince you, ladies 

and gentlemen, that there is a doubt, a doubt that exists 
on the evidence or lack of evidence in this case. There are 
certain things that are not there. As I said before, except 
for the pictures on one date, why is there no photograph of 
Barney Barrett? How is it that there is no photograph of 
Reginald Williams who tells you that he hung around in that 
neighborhood constantly from the time that he first met 
Sperling and was given a few dollars, and that he was always 
coming back, but there isn't a picture of him, there isn't an 
officer to tell, "Yes, we saw him there." 

The Government didn't even know he existed until 
he contacted them sometime in July or Augustof 1973. 

I think that I have given you the picture in as 
short a time as I could. At the same time I owe an obligatioi 
to my client and I may re-emphasiae certain things, but I com. 
back to the same thing. We haven't got the burden of proof. 
The burden of proving the defendant guilty beyond a reasonabl 
doubt is on the Government. That burden never shifts until 
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they have convinced you beyond a reasonable doubt. 

You know, what the Government is asking you to do 
is to-convict a man simply because he is in the neighborhood 
and they have two witnesses who, in my opinion, are unbeliev¬ 
able, and I believe when you have deliberated on it, you will 
find that both Conforti and Williams are unbelievable in the 
context of their testimony against the defendant Barrett. 

As far as the police officer is concerned, I again 
reiterate to you that all he says is that Sonny Gold, this 
Sonny Gold that predominates through this entire trial, asked 
him to go inside and find out something about it. 

And assuming he did that, does that put him into 
a conspiracy? There is no narcotics associated with the 
defendant found on him. There is no testimony that he ever 
received any money. We are not evert conceding that he was 

an errand boy. It is something for you ladies and gentlemen 

•» 

to determine. 

Again I say to you that the guilt or'innocence of 
Barney Barrett la separate and apart free. that of the other 
defendants. Consider his case separately. He Is charged 
Just with conspiracy and his Honor will give you the law 
conspiracy. I won't even touch It. But I say to you that 
when you have gone over all the evidence, when you have 
marshaled all the facts, when you have examined all the 
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exhibits, you will find that there is a reasonable doubt as 

to the defendant Barney Barrett and you will bring in a 

verdict of not guilty. j 

I thank you. * j 

THE COURT: Mr. Duke. j 

MR. DUKE: Thank you, ' a: .1 • 

Your Honor, Mr. Lavin, Mr. Nesland, all counsel, 

ladies and gentlemen: J 

We lawyers have been living with this case a little 

bit longer than you have, but you have been'living with It 

now for about three weeks. Nonetheless, the law assumes that 

we may be of some assistance to you In putting some of the 

evidence Into perspective, and relating It to our particular 

clients. j 

I know It must be very difficult when you sit here 

for three weeks to hear 20 or 25 witnesses In a courtroom as 

cluttered with suitcases and envelopes, various things, It 

must be very difficult to compartmentalize the evidence 

against the various defendants. I 

The evidence against my client, Vincent Pacelli, 

consists of two witnesses. None of thla garbage has anything 
to do with Vincent Pacelli. You heard three or four agents 
testify to a very solid case the Government made against some 
people named Carter and Reiter. The agents actually 
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purchased some narcotics from one or the other of these men. 
There was heavy surveillance and everything else. Joseph 
Conforti was caught with a carload of paraphernalia and mix 

and various other things. 

This has nothing to do with Vincent Pacelli. Of 

i 

th 20 or 25 witnesses on that stand, only two witnesses 

• i 

testified against Vincent Pacelli: Barry Lipsky and Susan 
Weyl. 

Now, Just briefly on the conspiracy charge and then 
I will get to the thrust of my defense. The defendants here 
are charged with conspiring among themselves and with other 
people that are named in the legal papers here, with distri¬ 
buting narcotics, conspiring to distribute, narcotics from 
January 1, 1971 to September 10, 1973. That is a period of 
about two and three-fourths years. Ladies and gentlemen, 
there is no evidence whatsoever, no testimony, nothing, about 
Mr. Vincent Pacelli in 1972 or 1973. The only testimony 
about Vincent Pacelli comes from Barry Lipsky and Susan Weyl 
and relates to 1971. 

If you believe every word those witnesses testified 
to, every last word, you couldn't find Vincent Pacelli guilty 
of the conspiracy that he is charged with. 

It almost seems, ladies and gentlemen -- I was 
sitting here listening to all this evidence about Carter and 
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Reiter and various other people, I was asking myself what 
does this have to do with Vincent Pacelli? It almost seems 
as if the Government has this ready-made case where they have 
solid surveillance, purchases of narcotics, and so forth, 
and if a willing witness comes along that is willing to 
stick somebody onto that case, the backbone of that case, in 

some tenuous way, then the whole case comes in. 

\ 

But I submit that in determining the guilt or 
Innocence of Vincent Pacelli, you only need consider the 

credibility of Barry Llpsky, Susan Weyl. 

There are some substantive charges. Incidentally, 

that the Court will explain to you. .If you believe Barry 
Llpsky and Susan Weyl, It Is - If you believe them beyond 
a reasonable doubt, It Is your duty to convict my client. 
Since I am quite certain that you do not believe either of 
those witnesses, I am not going to get Into the details or 
the technicalities of the substantive charges. 

How do you determlie In your own everyouy lives 
whether something Is the truth or not? There are two ways. 
One, you listen to the story, and you ask yourself, does the 
story hang together? Does It make sense? Is It consistent 
with what I know about human beings and how human beings 
behave? Is It consistent with external events, the laws of 
nature? Is It consistent with my own experience or Is It 
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internally contradictory? Is it full of holes? If, applying 
this test, the story is not consistent, it doesn't comport wi 
your own experience, then that is the end of the inquiry. 

But if it is a consistent, credible, plausible story, then 
the next question is, what is the source of the story? Is 
the source a reliable one? Is the source the one that my own 
experience tells me I can rely on, or do I have some reason 
to hesitate in accepting a story of that person? 

Let's apply both these tests to Lipsky. First 
test, is it a plausible consistent sensible story? What is 
the story? 

Lipsky swore to you ladies and gentlemen that al¬ 
though he lived back and forth in New York and Florida from 
about 1967, he moved up here on January 10, 1971, moved in 
with Benny Fabray, and at some point he met my client, vir.csn 

Pacelli.,, in a discotheque. 

Lipsky never had anything to do with the narcotics 

business, Lipsky told you. In April of 1971, Lipsky says 
Vincent Pacelli said, "Look, I've got some narcotics. Why 
don't you sit on them for me, stash them for me, go to work 
‘for me," and so forth. 

Thereafter, according to Lipsky, he began making 
deliveries for Mr. Pacelli and changing money. Changing 
small bills into large bills. 
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All of this occurred -- he was quite clear about 
It - after April, after Easter. 1971. Before that he was 
living with Benny Fabray. 

Does that part of the story make sense? Narcotics 
Is a very secretive, very dangerous business. The penalties 
are very severe. Does it make sense that a person in the 
narcotics business would meet somebody in a discotheque and 
say, "Why don't you go to work for me? Here are my narcotics. 
You take care of them." Does that make sense? Does it make 
sense that anybody would turn narcotics over to Lipsky? The 
merest kind of inquiry would have elicited these facts about 
Lipsky: He was in April 1971 under Indictment for selling 
stolen securities. He had a serious psychiatric history. 1 
think many people would consider him a nut. And he was a 
long-time user of narcotics himself. What sane person would 
turn over their narcotics to Lipsky? The story doesn't make 

any sense. 

Lipsky realizes this, so he says, "Well, the reason 
that Mr. Pacelli hired me was he said he heard that in that 
Florida case I was involved in 1 did the right thing. 

I asked Mr. Lipsky what he though Mr. Pacelli was 

referring to, and he said, "Referring to what I did in the 
legal proceedings." 

What did Lipsky do in the legal proceedings? He 
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2 

goes before a grand Jury and commits perjury and he attempts 


3 

to frame an innocent man. He swore that the stolen securities 


4 

were obtained from Paul McGowan. He .Admitted on the stand 


5 

that that was a lie, they were obtained from somebody else. 


6 

One of the co-defendants in this case subpoenaed 


7 

him as a witness. One of the co-defendants thought that if 


8 

Lipsky testified he would exculpate, he would establish or 


9 

tend to establish that defendant s innocence. 


10 

What did Lipsky do? He made himself a deal with 


11 

the Government, didn't testify, refused to testify, and got 


12 

probation for his crime. 


13 

Nobody, ladies and gentlemen, but an unscrupulous 


14 

prosecutor would characterize what Lipsky did in Florida as 


15 

the right thing. 

• 

16 

So the story is preposterous, and Lipsky's 


17 

explanation for the story is preposterous. It didn't happen 


18 

and it couldn't have happened. 


19 

Lipsky could only have been a principal in the 


20 

narcotics business. He couldn't be a worker. Nobody would 


21 

hire him. Nobody would hire him for any kind of a Job. 


22 

He says he was never in the business before Easter 


23 

of 1971. Is this true or is this another lie? He lived 


24 

with Benny Fabray since January 1971. He admitted that 


25 

Benny Fabray, that he told the Government that Benny Fabray 
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had been In the narcotics business. Whet did Up.k, Uve on 
from January of ' 71 until he moved Into 1420 Third Avenue 
in April? what was he doing? He said he wasn't In the 
narcotics business, nothing to do with Pacelli before then. 
What was he doing? Well, Mrs. Keenan, the lady at the bank, 
establishes what he was doing, 1 think. She testified un 
equivocally, without contradiction, that Llpsky was changing 

bad money into good In 1970 as well as 1971.By his own 

■ , . jjjn't: chance any money until the spring! 

testimony he says he dldn t cnange any 

, 1 ipl.s. 4 e a He. The bank lady• I 

I or perhaps the summer of '71. That Is a ite. | 

i the Government's witness, established It was a He. 

MR. LAVIN: Objection to that, your Honor, 
j THE COURT: The jury will refer back to what 

I considers In It. recollection was the evidence. Counsel's 

statement for It doesn't make the evidence. It 1. what the 

jury believes the witness testified to that counts. 

MR. DUKE: Again he says he was not In the narco,1c 

business until April 1971. but he did admit that In 1969 or | 
1970 he got $23,000 from somebody on the pretext that he was 
going to Puerto Rico and was going to buy some cocaine and 

was going to come back and sell it In Miami. 

Ladies and gentlemen, does anybody give anybody 

I else $ 25,000 to buy narcotics with when they don' c have a 

W ell-deserv.d reputation as a narcotic, dealer? Does that 
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make sense? 

Lip sky also reluctantly admits that while he did 
have a little partnership going with Karge Jacklyn, she was 
selling narcotics for him, not for Pacelll, for Lipsky. 

Llpsky was giving her narcotics and she was selling them and 

splitting the profits. 

Llpsky swore to a grand jury In April 1973 that he 
delivered some cocaine which he had gotten from his partner 
In the apartment at Third Avenue. When I confronted Llpsky 
with that, typical Heard that he la, he slithers around 
and he says, ‘Veil, that's incorrect. 1 didn't say that. 

The stenographer Is in error. I didn't say partner, 1 .aid 

apartment." 

When Llpsky moved out of 1420 Third Avenue In 
February 1972, did he give the narcotics to Mr. Pacelll? No, 
he gave them to Eddie Ramirez, not Vincent Pacelll. 

This case, these events occurred, whatever events 
occurred occurred In 1971. This Is 1974. It has beeri two 
and a half years in which some corroboration of Llpsky 1 s 
story could have been obtained If It were true. I submit 
to you, ladles and gentlemen, that if his story were true 
there would be a dozen witnesses In here corroborating it, 

at least a dozen. 

Lipsky would have you believe that he delivered 
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with my client Vincent Pacelli, he delivered narcotics all 
over town. Harlem, the Village, the area of the Ballantine 
Barber Shop, various other areas. These areas were surveille 
for a good part of two years. You have heard about the 

surveillances. Where is Vincent Pacelli? 

They conducted surveillances all over town and 

there is no Vincent Pacelli anywhere. 

Lipsky says that Mr. Pacelli was in the apartment 

on Third Avenue numerous times mixing narcotics. He says 
that Mr. Pacelli put him into that apartment, told him about 
it, suggested he rent it. Where is the doorman? Where is 
the superintendent? Where is the landlord? Where is 
anything, anybody to put Mr. Pacelli anywhere near that 

apartment? 

The superintendent came in here; he never saw 
Vincent Pacelli in his life. Yet Lipsky would have you belleje 
ladies and gentlemen, that Mr. Pacelli was there frequently. 

If h e was there, there would have been evidence to corroboratj* 
from disinterested witnesses, there would have been evidence 
that he was there. The lack of evidence is proof that Lipsky 

lies. It is again the story falling apart. 

What was there here? . Lipsky's main corroboration 

is a wedding picture. He is in the picture, Pacelli is in 
it, other people are in it. .Pacelli can’t deny that he 
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knows Lipsky. He hired him to cater his wedding. That's j 

the way Lipsky likes to corroborate his story. What does j 

that corroborate? Nothing. Nothing at all. t 

Now, Government Exhibits 8 and 9, Mr. Lipsky comes j 
in here under oath in his anxiety to corroborate himself, he 
says this Government Exhibit 8, this man looks like Pacelli, 
and he wants to say that because here are Sperling and j 

Mileto in the same picture. There is no way anybody could I 

say that is Vincent Pacelli. You take a look at it. I j 

think you have already looked at it. The officer that took 
•■his picture didn't say that was Vincent Pacelli. Nobody J 

could possibly say that is Vincent Pacelli except Lipsky. j 

Why? Because that is the only corroboration in this case, j 
and it is a lie and you can look at it and tell it's a lie. i 
This other picture, some people think that looks , 

like Vincent Pacelli. Some people think it doesn't. I j 

don't think it does. You look at it, ladies and gentlemen, 
and make your own determination. But what is incriminating 
about that? Is it a crime to stand on Seventh Avenue? Is 
it a crime to stand up to a bus stop? That's Lipsky's 
corroboration. 

Now, I suggested to you that with all the surveil¬ 
lances and all the money that the Government has, some kind 
of disinterested witnesses or some kind of evidence would com 


\ 
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in if there was anything to Lipsky's story. I Wt deny, 
there is no reason to deny, that Lipsky had narcotics at 
1420 Third Avenue. That is clear, he did. That is not in 
dispute. It is not in dispute that he sold narcotics. The 
dispute is, did Vincent Pacelli have anything to do with it. 

I suggest to you that all the surveillances and all the 
investigatory sources would have produced some evidence to 
corroborate it. Well, there was a surveillance of Mr. 

Lipsky by police officers, and that is why I bored you 
yesterday with that transcript that I read to you. There 
was a surveillance, September 28, 1971. The gist of that 
testimony that I read to you is this: Two detectives, 
Nunziata and D’Ambrosio, followed a man named Valentine to 
Yellowfingers Restaurant. Nunziata saw Valentine go into 
the Yellowfingers, meet with an unknown male, hand something 
to the unknwon male, the unknown male leaves, gets into 
Valentine's car, drives to 1420 Third Avenue, returns, goes 
back into Yellowfingers and Valentine comes out. 

The unknown male was Barry Lipsky. Now, I brought 
out that testimony. The Government didn't bring it out. 

But let me read you something from the transcript in this 
trial. I am asking Mr. Lipsky these questions: 

THE COURT: What page? 

MR. DUKE: Page 346. 
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"Q. Did you testify on a prior occasion in court 
that you and Mr. Pacelli in late September 1971 met a man 
named Valentine at Yellowfingers? 

"A. Did I testify about that? 

"Q. Yes. 

"A. Yes, I testified about that. 

"Q. And that yor and Mr. Pacelli had dinner that 

evening at Yellowfingers? 

"A. I believe we were having something to eat. 

I don't know if it was dinner. We had something to eat there 
m Q.. After you had dinner, did you testify that you 
thereafter drove to your apartment and got some cocaine in 
a car and returned the car and came back to Yellowfingers? 

"A. Returned the car where, Mr. Duke? 

"Q. Well, left it somewhere in the neighborhood 
of Yellowfingers and then returned the keys to the Yellow¬ 


fingers? 


"A. That is correct. 

"Q. And you turned the keys over to somebody? 
"A. That is correct. 

"Q. Did you testify that Mr. Pacelli was still 


there when you returned? 


"A. That is correct." 

Now, ladles and gentlemen, this trial, Mr. Pacelli 
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own trial, you didn't hear Mr. Llpsky say anything about Mr. 
Pacelli and Mr. Valentine and Yellowfingers. You know why? 
Because now Mr. Llpsky, I suggest to you ladles and gentlemen, 
Mr. Llpsky now knows that he was under surveillance by these 
detectives. He now knows that he can't tell that story any¬ 
more because he can be refuted by the detectives. 

He testified that there was a clear view in and out 
of the Yellowfingers. You could see who was there, who was 
not. These detectives didn't see any Vincent Pacelli in 
there because he was not there, so Llpsky just leaves that 

out of the story.' 

MR. LAVIN: Your Honor, I object and ask that 
whole thing be stricken.' It Is a gross misrepresentation of 

the record. 

THE COURT: The jury will understand.-- 

MR. LAVIN: And the facts. 

THE COURT: The jury will understand that each 
lawyer Is going to express his theories and his Ideas. The 
Jury will be guided by what the evidence Is In the record. 
The speculations and conjectures of the lawyers on each side 
may be Interesting, but the ultimate teat of what Is In the 
record Is the evidence, and that you will turn to your 
recollection for. 

MR. DUKE: Now, ladies and gentlemen, that is the 
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first part of the Inquiry. Does the story make any sense? 

Does It hold up? I submit that if the most unimpeachable 

source had told you that story you would have to say, "Come 

on, you're telling a fairy tale." And a fairy tale Is what 

It is. | 

How let's look at the second part. Assuming that j 

there was something to the story. As Mrs. Rosner suggested 

at the outset of the case, evidence is only as good as its 

source. Sure, other counsel will talk about Mr. Lipsky s I 

character, and prior behavior, but I would just like to 

briefly refresh your minds about it, j 

Lipsky came from a privileged background. He was 

a vice president of a family business. Then something went 
wrong. He Joined a gang of stock thieves and got himself 
in trouble. But at the same time as he testified he was 
a stock broker, he was taking people's life savings in, and 
he was working with other people to do these people out of 
their savings. All kinds of con games, the crooked dice, 
fixed sports bets, shylocking, the whole thing. 

Now,he gets caught in the stock case and I suggest, 

as I mentioned, he tries to frame a guy to get out of it. 

He is still in trouble. That doesn't work. 

While he is in trouble, he does this deal in Puerto 

Rico and beats the guy out of $20,000. 
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He has dealt with prosecutors before. He got 
himself out of that jam. He comes up here and he is arrested 
for murder in March. He begins to cooperate in March 1972. 
That is what he testified to? What does he say about Vincent 
Pacelli when he begins cooperating and before it occurs to 

him that he may spend 99 years in jail? 

Page 353, I asked Mr. Lipsky these questions before 

you ladies and gentlemenJ 

"Q. You made a sworn statement, a deposition 

taken by an assistant United States attorney name Scarring 

on March 3, did you not? 

"A. I believe I did, Mr. Duke." 

Now at page 355: 

"Q. You were asked questions by Mr. Scarring 
and you gave answers to those questions; is that correct? 

"A. That happened, yes." 

Now, on page 356: 

"Q. With reference to Mr. Pacelli, did you make 
the following statement at page 51 of your statement of 
March 3, 1972: ’I met him through his wife who I had met 
through his girl Margie Jacklyn, and then he got married. 

He was getting married in St. Patrick's Cathedral and I was 
living downtown at the time with this friend of mine Benny 
Fabray, and he said to me he doesn't have a head to conduct 

t 
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a wedding of the type he wants to throw for her people. We 
made the wedding, not his wife's people out in Detroit. He, 
he made the wedding. He said I want to have a real nice 
wedding and I know you know how to do this type of thing. 

This was an original come-together. This was the -- this 
was the original way I began to know him a little bit.' 

"Did you make that statement? 

"A. Yes. There is an error in the very first part 
of it where you said that Marge Jacklyn was his girl. That's 
not — 

"Q. What did you say? 

"A. Well, if you could read the line over again. 

"Q. It says 'through his girl.' 

"A. Well, through a girl. It should be 'through 

a girl.'" 

Skipping over: 

"Q. Then on page 55 of that same statement, were 
you asked this question and did you give this answer: 'Well, 
did you have any criminal activity or any participation with 
him in any criminal activity other than this marriage?' 


"A. No, I did not.' 

"Were you asked that question and did you give 


that answer? 


"A. I believe I did, yes. 
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He is cooperating with the Government. He has 
already been arreated for murder. He is cooperating and he 
swears the same way he swore to you ladies and gentlemen, 
but exactly the opposite. He swore that he had no criminal 
activity with Mr. Pacelli, his only connection was the 
marriage. 

Obviously, if Mr. Lipsky were asked, he would say, 
"Well, that was a lie, this is the truth now." He wasn't 
asked. He was asked by Mr. Lavin twicp, what were these 
prior perjuries about? And he said, "Well, they just dealt 
with promises that had been made to me." 

Lipsky had ample opportunity to say, "Well, there 
was another perjury, perjury on March 3." He didn't say that 
Why? 

I submit to you that when he thinks about when he } 
has lied and when he h» told the truth, this statement is in 
the truth category. 

Then Lipsky becomes a professional witness. He 
testifies in at least three trials, commits perjury in every 
one. The matter proceeds apace in state court. The federal 
people get him a TV set and radio and a private room. Bring 
him to the courthouse for family visits, and they give him 
absolute immunity to all crimes he committed or says he 
committed. All he has to do is tell them about them. Now, 
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they can't give inmunity for state crimes. All they can do 
is help him with the murder,but boy did they help him. And 

they are still helping him. 

And I am not saying that that is wrong, but I am 
saying that Lipsky's motive for this information, each time - 
all he has to do, he's got it all figured out — each step. 
First he wants to get the murder reduced to manslaughter. 

Then he wants a nice sentence. Now he wants parole. 

At each step, the United States Government helps 
him. He knows the state people want him in prison. The 
United States Government helps him and he knows how to turn 

the crank. 

He tells a few more lies and a few more perjuries. 
The Government gets him in — influences or speaks on his 
behalf with the result that he gets an indeterminate sentence 
He is eligible for parole immediately. 

The Government doesn't tell them that Lipsky's 
committed perjury three times. Just tells them he has been 

cooperating. 

But now Lipsky wants on the Btreet. He wants 
that parole that the state authorities don't want him to 

have. 

So what does he do? I submit what he did in his 
own mind, ladies and gentlemen, he said, "Well, never mind 
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about what I said about Pacelll under oath. The guy that I 
catered the wedding for. This Is what - this Is the story 
that comes up - the guy that I catered the wedding for in 
1971 was my boss in the narcotics business. Never mind thit 
1 - what 1 said before under oath." Perjury is nothing new 
to Llpsky. Frames are nothing new to Llpsky, and he gives 

them a wedding picture to corroborate It. 

Now, in the meantime, how does Llpsky try to beef 

up his story? How doe. he try to give it some credence? 

Well, he’s heard a lot about narcotics Investigations, In the | 
last 12 months. He’s been talking to agents, prosecutors, j 

testifying. He hears that a ffellow named Nicky Lugo was j 

arrested back In January 1970. So what does he do? He says, 
"Pacelll told me before Lugo was arrested that Lugo was going 

to sell narcotics to an undercover agent." 

Now, Lugo did sell narcotics to an undercover agent, 

Mr. Salamone, who testified to that. Isn’t that a wild j 

story? Of course there is absolutely no corroboration of 
Llpsky. It Is Llpsky saying Pacelll said this. There Is 
utterly no connection with Pacelll In that Lugo narcotics 
transaction. He says, well, Pacelll told me that before. 

Well, again, a man would have to be crazy If he 
were In the narcotics business with Lugo and Llpsky to say 
"Well, Lugo 1. going to sell some narcotics to an undercover 
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agent." You'd have to be crazy not to stop It, not to do 
something about it. And it happened. He did it. I submit 
that story is utterly preposterous and absurd. That's the 

best he can do. 

Then Lipsky says he bought son’s bonds for Mike and 
Gus Sperling, as indeed he did. No outstion about that. 

$50, $75 each. Lipsky says these are Herber Sperling's 
children. Lipsky says that Vincent Pacelli told me to buy 
those for Herbert Sperling. That's Lipsky's story. What did 
he tell the lady at the bank? He says, "I’m buying these 

for my boss' children." 

Was he buying them for his boss, for his boss 

children? Did he tell that lady the truth or is he telling 
the truth on the stand? Or is the truth a third story? 

Who knows. Maybe he was buying them for Benny Fabray or 

Eddie Ramirez. We don't know. 

But suppose you believe Lipsky? Couldn t that 

throw his story out of whack? Suppose that Mr. Pacelli had 
bought two $50 or $75 bonds for Herber Sperling's children. 
What does that prove? That is totally inconsistent with 
Lipsky's story. Lipsky tells a story about Vincent Pacelli 
and Herbert Sperling and some of these other people dealing 
in 20, 30 thousand dollars a whack. If you are dealing in 
that kind of money, ladies and gentlemen, do you give a guy 
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$50 bonds? It is preposterous. Isn't that an awfully paltry 
gift for a partner that you are in this kind of a big money 

for? I submit the story is equally absurd. 

What Lipsky has done in this case, ladies and 
gentlemen, is to try to corroborate himself. As information 
comes in to him, he tries to hook Vincent Pacelli on it in 
some way, even though it is only his own testimony. He says, 
well, Vincent Pacelli told me that or told me this. This is 
a scheme that he's used before. It is a variation of the 
scheme down in Florida where he took this customer’s hard- 
earned money from the brokerage business and he said, "Okay, 
we're going to place a bet for you, four or five thousand 
dollars," and he comes back and says, "Too bad, you bet on the 
Giants and they lost." It is just a variant of that old 
trick. 

Twenty-two months ago when Mr. Lipsky was cooperatirg 
with the Government and had every motive to implicate Mr. 
Pacelli if Mr. Pacelli had anything to do with him, he swore 
under oath Mr. Pacelli didn't have anything to do with him. 

Now things have changed a little bit, and he changes that 
story. Can you possibly believe that story? What has my 
client, Vincent Pacelli, done? He hired Lipsky to cater his 
wedding. That’s what he did, plus he took a lady named 
Cheryl Lugo down to a bail bondsman because her husband was 
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because he was moving himself to her apartment, and his 

narcotics went where he went. 

so. did Miss Weyl and Llpsky both lie to you or did 

they tell you the truth when they said that one reason for 
the move was that Miss Weyl was broke? Did Miss Weyl tell 
the truth or did she lie to you, ladles and gentlemen, when 
she said not only that she wasn’t on drugs when she was on 
the stand, but that she hadn't used drugs In a long time? 

You saw her, she was Irrational, she was Incoherent, she was 


in a stupor. 



MR. LAVIN: Objection, your Honor. 

THE COURT: All right, leave it to the jury to 

decide what she was. 

MR. DUBE: Did she lie or tell the truth to you 
ladles and gentlemen when she said Mr. Llpsky never lived with 
her? Well, Mr. Llpsky told the probation officer that he was 
living with Miss Weyl, his girl friend. Miss Weyl told Miss 
Luloff that she was living with her boyfriend, Barry, at 

that address. 

Well. Miss Weyl and Llpsky got their stories together 
a bit, but like most manufactured stories, when you get Into 
a little detail, they fall apart. You find some contradictions 
Did Llpsky ever date Miss Weyl? Ever take her to 
a discotheque? Llpsky says yes. Weyl says absolutely not. 
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Was she Lipsky's girl friend? They both say no, 


4 

just friends. But you know what they told the probation 


5 

officer, and Miss Luloff. 


6 

Lipsky swore that he gave a key to Weyi's apartment 


7 

to Mr. Pacelli, and told the doorman that he and Mr. Pacelli 


8 

were friends of Miss Weyi's and should be permitted to come 


9 

in and out at will. Where is the doorman? If that had 


10 

happened, ladies and gentlemen, 24-hour doorman at that apart¬ 


11 

ment, if that happened, if Mr. Pacelli was ever in that 


12 

apartment, where is the doorman? Where is anybody to back 


13 

up those stories? 


14 

Now, the Government's burden of proof in criminal 


15 

cases is probably the highest burner, in say legal system, and 


16 

the burden is to prove guilt beyond a reasonable doubt, and 


17 

I believe the judge will Instruct yoi that a reasonable doubt 


18 

ig anything which would cause you to hesitate before acting, 


19 

because you do hesitate. One reason why this burden is so 


20 

high is the terrible infliction on the defendant if convicted 


21 

But another reason, ladies and gentlemen, is that agains 


22 

all the resources and the might of the Government, the 


23 

defendant is often powerless to prove his innocence, and this 


24 

is a perfect example. Lipsky won't give a single date when 


25 

any of these transactions occurred. He has a terrific memory 
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but he can't say any transaction occurred on a particular date 
There Is no way to refute this claim. All you can say 
where Is the evidence? Where Is some corroboration? Where Is 

somebody else? 

All the defendant can do and all that anybody can 
do when faced with a Lipsky Is say, "I deny It." And the 
defendant said that In his plea of not guilty to you. 

Could you do any better, ladles and gentlemen. If 
Lipsky turned on you ? What could you do except say not 

guilty? 

My client is not as fortunate perhaps as some 
people, because he did hire this creature to cater his wedding, 
and Lipsky got himself and some of his friends Into the 
wedding picture. He can’t say he doesn’t know this creep. 

All he can say is the guy is a liar. 

The case Is an outrage, ladles and gentlemen. It Is 

a sham. You may wonder what Is It doing here If It’s such an 
outrage, well, I have to tell you, ladles and gentlemen, 
that the record in this case requires that I make some 
observations to you that are rather painful to me as a lawyer. 
Within my duty to my client as an officer of the court 1 have 
got to point out some things In this record that you may not 

have noticed. 

Mr. Lipsky didn't cookup this case all by himself. 
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He had some help. You will recall that on April 11» 1972, 
Llpsky was in Assistant United States Attorney Feffer’s 
office. There was a phone conversation between Mr. Feffer 
and Mr. Goodwin who was Lipsky's lawyer and Mr. Lipsky. At 
that time, Mr. Feffer promised Mr. Lipsky, Mr. Lipsky's 
lawyer, that he would not be prosecuted for any information 
that he supplied, anything that came out of his mouth. Mr. 
Goodwin, the lawyer, referred to that as a verbal contract, 

immunity. 

Given that promise, ladies and gentlemen, there is 
no possible way that Lipsky could be prosecuted for a federal 

crime. 

MR. LAVIN: Your Honor, I object to that. 

THE COURT: Well, as I told the Jury before, and 
with all due aplogies to Mr. Duke, 1 will tell you what the 
law is and we will leave it to Mr. Duke to argue the facts 
to you. I will give you the proper rules of law. 

MR. DUKE: After this conversation, Mr. Feffer 
takes Mr. Lipsky before the grand jury, that very same day, 
and he has Mr. Lipsky commit perjury. He has Mr. Lipsky 
say that he acknowledged that everything he says can and 
will be used against him, his testimony is voluntary, and he 

may be indicted. 

Later on -- 














mbgs 


1534 



MR. LAVIN: Your Honor, — 

MR. DUKE: Later on, ladles and gentlemen, Lipsky 
even lies to some agents In March 1973. He told these agents, 
"No promises whatsoever have been made to me." | 

Then he gets to a trial and the prosecutor is the 
same guy that made the deal and the same guy that put him In 

front of the grand jury, Gerald Feffer. j 

Here's what happened. Page 422. Now I am asking 

\ 

Lipsky about his prior testimony: 

"Q. Were you asked,' reading from page 369 of ! 

72 Criminal 664, were you asked by Mr. Feffer: 

'Q. Mr. Lipsky, have any promises of any type 

been made to you from any Governmental authority, federal, 
state, local, with respect to your testimony here in 

court today? • I 

'A. On this case, sir? j 

'Q. Yes. 

'A. None whatever, sir. Nothing whatsoever 
has been promised or told me in any way whatsoever at 
all.' 

"Q. On page 370, question again by Mr. Feffer: 

'Q. Do you expect to receive any favorable 
treatment In any way, shape, or form from your testimony 
here today? 
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'A. I have no way of knowing that, sir. I 
know I am indicted, on trial here for doing what is 
allegedly I have done.' 

"Q. Did you give that testimony? Were you asked 
those questions and did you give those answers? 

"A. Yes, I did." 

He wasn't on trial. He was never prosecuted. He 
had a deal two months before that, guaranteed he wouldn't 
be prosecuted. He gets up in the courtroom with the guy 
that he made the deal with, and the guy that he made the deal 
with elicits perjury from him. 

That was the only conspiracy proven in this case, 
ladies and gentlemen, that conspiracy right there, the 
conspiracy between Mr.Lipsky and Mr. Feffer to obstruct 
justice and commit perjury. That is irrefutable, and there 
is no answer to it. It happened. It is proved. 

MR, LAVIN: Objection, your Honor. It has been 
proved by Mr. Duke. 

THE COURT: Just a moment. 

MR, LAVIN: Nothing else. 

THE COURT: Just a moment. 

At the risk of some reiteration, you can ignore 
what you do not find in the evidence directly or by inference 
and lawyers' talk or judges' comments don't substitute for 


4 
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evidence In the case, and speculations are not a basis on 
which the jury should decide what the facts are. You will be 

guided by the evidence. j 

Go ahead. j 

' MR. DUKE: What else did Mr. Feffer have to do with 

this case, ladles and gentlemen? Well, when Mr. Llpsky first 
started cooperating back In March 1972, Mr. Feffer was there. I 
At that time, however. Mr. Llpsky told the truth and said thad 
all he had to do with Mr. Pacelll was to cater his marriage. 
Feffer presented the testimony to the grand jury. Feffer 
helped Llpsky In his murder case, got him the TV, radio, 
visits with his family, and when Mr. Llpsky thought he was 
going to get 99 years In jail for murder, he writes to Mr. 
Feffer, and you heard portions of the letter In the testimony] 
It was about that time that he begins to think about, 1 
submit, about who else he can stick with his own narcotics 

racket. , j 

The Government said to you at the outset, *We 

don't ask you to go to lunch with these witnesses," and 

Indeed they don't. But Mr. Feffer takes him to lunch. He 

has taken Miss Weyl to lunch once or twice. She so testified 

And there is Mr. Conforti. Now, I am not repre- | 

sentlng Mr. Hallah. He Is ably represented. But I can’t 

resist pointing out to you that Mr. Conforti testified that 
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he began cooperating on April 14, 1973, and he was telling 
the authorities all he could or all that he thought would 
help him, but it wasn't until June that he ever mentioned 
Ben Mallah. And who did he mention Ben Mallah to, ladies 
and gentlemen? Jerry Feffer. Mr. Conforti said Jerry Feffer. 
I assume that is the same assistant United States attorney. 

With this kind of a background, is it any wonder 
that Lipsky concocted this story? It didn't take him long 
to get the message. Committed perjury four or five times. 

The Government, nobody prosecuted him for it. In fact, 
every time he committed perjury, it seems he gets more help 
in his Nassau County case. 

Nobody has threatened him with prosecution. He 
doesn't expect prosecution. And you know, ladies and 
gentlemen, he is not going to be prosecuted. He knows that 
he can lie all he wants to, and if he gives an ambitious 
prosecutor somebody to prosecute, he is going to get some 
help. 

Now, I am rot suggesting, ladies and gentlemen, 
that the attorneys here are at all implicated. I have no 
reason to think they are. Their job is to present evidence, 
make objections, make arguments. I am not suggesting in the 
slightest that these gentlemen had anything to do with the 
way this case was cooked up. I am not saying that the 
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Government Is guilty of any misconduct, because, ladles and 
gentlemen, when this kind of stuff goes on, when you have an 
ambitious prosecutor combining with a crooked con man like 
Llpsky, that Is not the Government. That Is only the 
Government If you say It Is the Government. If you accept It, 
It Is the Government. If you don't. It 8 a couple of crooks. 

Ordinarily, If a defense lawyers suggests Government 
misconduct, the prosecutor will get up and say, "Ladles and 
gentlemen, If you think that anything like that happened, 
don't spend two minutes, forget the law, forget the evidence, 
acquit the defendant." I don't think you will hear that 

today. 

Occasionally a rotten apple gets in the Government's 

barrel and this is the result, Lipsky. 

The Government is what you make it, ladies and 

gentlemen. The only way to get that rotten apple out of the 
barrel, the only way to ha e justice Is for ladles and 
gentlemen of the Jury to .sake the appropriate decision. 

I have no defense for the narcotics business. It 
is a rotten, filthy business. I feel a grave concern for 
narcotics trafficking, getting us Into this kind of mess, 
putting these kind of people on the stand, people like Llpsky 
to tell these kind of stories, and to earn their freedom 
from a life of crime, Including criminal homicide. Including 
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narcotics. 

We shouldn't let Lipsky use and manipulate our 
courts and our prosecutors the way that's been done. That's 
what Lipsky has done. His first game when he got in with 
those stock thieves was to con his customers in the brokerage 
firm into crooked games, various things that he told you 
about. Well, he loses that job. He is indicted. Now he's 
got a bigger game, the stakes are higher, in a way it is 
more profitable. He can buy his freedom. 

At the same time, he can con, he thinks he can 
con the courts and juries and prosecutors and everybody else 
and have himself a grand old time while he's doing it. This 
man has contempt for law, contempt for courts, contempt for 
juries, contempt for human life. The only thing he cares 
about is Barry Lipsky. He's turned a privileged background 
and a gifted intelligence into a life of serving the lowest 
forms of humanity. 

I think, ladies and gentlemen, that the incredi¬ 
bility of Lipsky's story is so patent that you will easily 
find my client, Vincent Pacelli, not guilty. And when you do 
you will incidentally be telling Barry Lipsky his string has 
run out. He has to find a new game to play, that he is throu; 
conning the courts in the United States. 

Thank you. 
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THE COURT: Mr. Peluso. 

MR. PELUSO: Judge Pollack, Mr. Lavin, members of 
the prosecution team, members of the defense table, Madam 
Forelady, ladies and gentlemen of the jury: 

Before I make any comments with regard the the case 
or the facts, I would like to take this opporunity on behalf 
of myself and my client to thank each and every one of you 
for the time you have given in this trial. 

We have been here since December 17. We have been 
here over the holidays. It is not the easiest thing in the 
world to do, to spend your holidays in a courtroom listening 
to this type of a case. 

The first thing I would like to get out of the way, 
ladies and gentlemen, is, we are not here to decide whether 
or not narcotics, heroin, cocaine, or drugs is something nice 
or something bafJ. I think we all agree, , each and every one 
of us agree, that narcotics is a heinous crime, it is a 
heinous drug. 

We are here for one reason, to find out whether or 
not Mr. DeFranco is guilty of the charges that were brought 
against him. 

Mr. DeFranco is charged in this indictment in two 
counts. His Honor will cover this with you, so I am not goin ;5 


to get involved in that. 
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At the outset I'd like to state that, what Is a 
trial? It Is a search for the truth. It is an effort to 
administer justice in a courtroom. If we make a mockery of 
a trial, we may as well forget about democracy, we may as 
well forget about justice. 

When you are searching for the truth, where dc you 
look for the truth? Do iyou r look for the truth from liars? 

I think if you use common ordinary everyday sense, you can 
figure this out for yourselves. There is no mystery to this. 
If you want to drink pure water, where do you go for it? You 
go to a spring, a clean spring, a well, a clean faucet. You 
don't go to get a glass of water in a cesspool or in a toilet 
bowl. 

We are looking for the truth in this trial. The 
Government offers you Barry Lipsky. The Government in its 
opening said, "Ladies and gentlemen: of the jury, we take 
our witnesses the way we find them. I am not asking you to 
take Mr. Lipsky to your home." Why aren't they asking you . 
to invite this man to your home? Because they know you'd 
shut the door and he'd never get past the door. They say 
we are not asking you to invite this man to your home, but . 
we are asking you to use his testimony to take Mr. DeFranco's 
liberty. I think that is disgusting. 

First of all, this isn't a stew. We're not 


t 


25 
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throwing everybody into a pot and cooking. We are not firing 
a buckshot and say everybody gets hit with pellets. Hr. 

DeFranco is on trial here. He is entitled to your independent 

•* 

consideration. \ 

We see ail sorts ofiexhibits on, the table: suitcase 

packages, toupees. 

Ladies and gentlemen, this is my one opportunity to 
speak to you. During the course of this trial I have done 
very little talking and I think it is obvious why I have done 
very little talking. Only one man attempts to implicate Mr. 
DeFranco in this case, Barry IfipskyJ No police-officers, no 
photographs, no narcotics, no surveijllance, nothing but the 
words that come from the lips of Barry Lipsky, the words that 

come from a polluted source. 

I'd like to state itt commenting on the evidence, it 



is very possible, ladies and gentlemen, that I may not 
completely recall all of the testimony or that Mr. Lavin may 
not completely recall the testimony, that we may say somethin* 
that is not accurate, and I adhere to what his Honor said: 

4 

lawyers' talk and judges' comments have nothing to do with the 
innocence or guilt of Mr. DeFranco. jHe is either innocent or 
guilty, based on what came from that stand, the evidence 


against him. 


You analyze the evidence. It boils down to Barry 
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Glenn Lipsky, B.G.L., Biggest Greatest Liar, Biggest Greatest 
Liar. 

I'd like to point out that when Mr. Lipsky took 
the stand, the Government asked him some questions and quicklj 
got over the fact that you've got a record; you pleaded — 
you testified in Florida, you committed perjury; you testifie< 
in the Southern District, you committed perjury; ’Let's get 
that aside. Now tell your story. 

We can't pass that aside so easily. That is the 
crux of this case. That is the crux of this case against 
Mr. DeFranco. 

Barry Lipsky went before a grand jury in Miami, 
Florida, swore to tell the truth, the whole truth, and nothinj 
but the truth, so help me God, and then he told a lie, the 
whole lie, and nothing but a lie in spite of his plea to God. 

Barry Lipsky came to the Sourthern District of New 
York, swore to tell the truth, the whole truth, and nothing 
but the truth, so help me God. Second time he calls upon 
the Deity. Second time Barry Lipsky tells a lie. 

Barry Lipsky comes into this courtroom, swore to 
tell the truth, the whole truth, and nothing but the truth, 
so help me God. The third time he calls upon the Diety. 

But this time he tells you he i6 telling the truth. 

Is this oath any different than the other oath? 
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Exactly the same. That Is his answer. But he is telling 
the truth. This is a chameleon, changes colors, anything, 
walks around with a paint brush, he is ready to paint any¬ 
body’s portrait in the picture, provided he could sell that 

picture and save himself. 

The only thing I say, we are lucky that Barry 

Lipsky didn't decide to put my portrait in that picture or 

your portrait or someone dear to you. 

When did these events happen about which he is 
testifying? August, September, October, November, 1971. 

* 71 . Long time Ago. Doesn't give us a specific date. He 
couldn't say August 1st or August 3rd or the week of August 
Ist. August, September, October, November. Again, October, 
November, December. Why does he do this? Because he's been 
around, he is experienced. He knows if he said this happened 
the first week of August, I'd be out hunting and looking. 
Perhaps I could show that my man might have been in the 
hospital on that day, he might have been in Oshkosh, we may 
have a defense. He says, no, I am not going to give you 
a definite date. I am going to say at or about. Very clever 

Very clever. 

And when does he say this? Not in 1971. In 1973. 
If he said this about you, what would you do? How do you 
disprove this man, other than the fact that you come in and 
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say, just look at him, look at his history, look at his life. 


This man is a degenerate. This is the test you use, ladies 


and gentlemen. 

If a man came to your house in response to an ad to 
babysit for your child, and this man came to you and you 
learned, and he admitted, that on three prior occasions he 
molested children, would you let him babysit for your child? 
Should we ask him to babysit for Mr. DeFranco's child? 

If he came to you and says, "On three prior 
occasions I committed perjury," after you force it out. He 
admits it, and then he proceeded to tell you something about 
your wife,your husband, your child, would you believe that 


man? Why should you believe him when he tells you this about 
Mr. DeFranco? The law is the same for Mr. DeFranco as it is 
for each and every one of you and as it is for me. 


Barry Lipsky is a molester. In this case he has 
molested the truth, he has murdered the truth. He has 
contorted the truth so out of shape that it bears absolutely 
no resemblance to the truth. He makes the truth whatever 
suits his purpose. Not only has he committed perjury in 


Miami and New York, he has never been indicted for this. He 
has never been convicted for this. Here is a man walking 
around with a license in his pocket to lie. He is a 
professional liar and he has a license to lie . He is going 
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to take that stand and tell the truth, knowing he has that 


3 

license to lie In his pocket? He has called upon the Deity 


4 

three times, and then Just did an about-face and told a lie. 


5 

Does It make any difference to him that he calls 


, 6 

on the Deity on this occasion? 


7 

I think trials and courtrooms are just too holy a 


8 

place to allow this type of man to come into. We are not 


9 

dealing with traffic tickets here. If you make a mistake 


10 

here, you know, there Is not going to be a twp-dollar fine. 


11 

We are dealing with a man's precious liberty. Mr. DeFranco 


12 

was born free. Each of us was born free. He was given 


13 

freedom by God. Mr. Llpsky wants to take it away. He is 


14 

asking you to help him rape Mr. DeFranco'of his liberty, take 


15 

him from his family. 


16 

After I sit down, ladies and gentlemen, I am not 


17 

going to have an opportunity to get up again. I am not going 


18 

to have an opportunity to respond to Mr. Lavin. I am not 


; 19 

going to have an opportunity to make any comments once I 


20 

sit down, and I have to beg each and every one of you to do 


21 

this for me as you sit there, as you go inside and deliberate 


22 

as all of the testimony on this table, as all of the exhibits 


23 

are brought forth, you just keep saying one thing: Mr. Lavin 

i 

24 

what has that got to do with Mr. DeFranco? Mileto, Conforti, 


25 

I heard names here that I thought we were reading off some 

y ‘ 
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bibliography or encyclopedia. What about Mr. DeFranco? What 




did he do? 

Barry Lipsky said he went up to a club on East 
115th Street sometime In August or September or October or 
November, December, I don't know, I don't remember, but one 
thing, each and every one of you have the right, when you go 
Into the jury room, to say, "I want to see the record. I 
want the record read to me. I want the facts. I am not 
going to listen to what Mr. Lavln says or what Mr. Peluso 
says or the comments of the Court. I want the facts. Give 
me the testimony about Mr. DeFranco. Let me see what was 

said." 

"If there Is anything other than Lipsky, let me see 
it." This Is your right. Ask for It. We want you to ask for 
It because we have nothing to hide, ladles and gentlemen. 

You know, In a trial we have the scales of Justice 
and under our system every Individual Is presumed Innocent 
unless and until proven guilty beyond a reasonable doubt, and 
his Honor Is going to so charge you. So when you start off, 
the scales are this way for Mr. DeFranco, for Mr. Peluso, 
for Mr. Lavln and for each and every one of you on the jury. 
The scales are this way and before they get tilted this way, 
and we can get a conviction, the burden rests with the 
prosecution to come forward and present evidence. They are 
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making the charge. As Mr. Duke said, oftentimes you are 
charged with a crime for which you can't defend yourself, 
especially this type of a crime. So the law says, "Okay, 

Mr. Lavln, you are bringing these charges, you prove these 
charges. Prove them with credible, believable evidence. 

Now, the only thing that was put on the opposite 
side of the scale Is Mr. Lipsky, and believe me, that scale 
didn't budge. 

We try when we select a jury to pick people that 
we believe are intelligent, sophisticated enough to look 
behind all of the smokescreens that are going to come out 
In the courtroom. This is the reason why during the jury 
selection lawyer* object to certain Jurors, send notes up 
to the judge. I am confident that the Jury that I have 
selected for Mr. DeFranco Is the type of jury that I would 
want for myself. I made every effort as best I could to 
pick twelve people that I felt could be intelligent enough, 
based on the information I had, to look through all the smoke 
screens, people that I felt could come into this court and 
administer justice. 

We try to find people that are fair, we try to find 
people that are Just. 

I think his Honor is going to tell you, we can't 
convict people on surmise, conjecture, speculation. We 
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convict people on proof. Because after this trial Is over, 
ladles and gentlemen, each of you are going to gc home and 
In due time you are going to forget all about this trial. 

Mr. DeFranco Is never going to forget about this trial. This 
is something that he is going to have to live with. It is 
not an easy experience to go through one of these things. 

But one thing that each and every one of you have to do in 
deliberating the evidence concerning Mr. DeFranco is to be 
sure, be morally certain, that the prosecution has proven 
him guilty beyond a reasonable doubt, because if there is 
any doubt in your mind, ladies and gentlemen, wouldn't it 
be a funny thing if maybe six months from now when you are 
home and you are lying on a pillow and you are saying to 
yourself, "Is it possible that maybe that man was really 
innocent?" You'd have to live with that the rest of your 
life. What you do, then, is you are taking Barry Llpsky home 
with you. You are putting him in bed with you. He is in 
your conscience. He is living with you because you know that 
’ ou could never have convicted Mr. DeFranco except for the 
words that came forth from the polluted source. 

1 want to explain, ladles and gentlmen, so there 
is no misunderstanding, Mr. DeFranco has not presented himselj 
in this case on the witness stand, and the fact that he has 
not taken the witness stand, his Honor will tell us,as a 
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matter of law cannot be held against him. There can be no 
Inferences drawn from the fact that he has not taken the 
stand. The law says the people must prove him guilty beyond 
a reasonable doubt. When he was arrested he came into court 
and at his arraignment he said "Not guilty." He said, I am 
innocent. You say I have done something, okay,,prove it. 

Look at this indictment, ladies and gentlemen, 
August, September, October November, December, January -- I 

forget the months, back in 1971. 

I asked Mr. Lipsky whether or not in response to 

questions put by co-counsel Mrs. Rosner whether he had not 
stated concerning whether or not he had a photographic mind, 
whether he had not stated he has got a good memory, he's got 
a photographic mind when it comes to things like telephone 

numbers, addresses, license plates. 

Now, I asked him, on the two occasions about which 

you spoke when you got a white Cadillac, you said you were 
given the keys to a Cadillac and a registration and told to 
go outside and get that Cadillac. Did you look a>. the 
registration? Whose name was on the registration? Was it a 
New York registration? What was the license plate number? 

"I don't remember. I don't remember. I don't 
remember. I don't remember." This is a photographic mind. 

Why doesn't he remember? Because if he had given 
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us a license plate number, I could go to the Motor Vehicle 
Bureau and come in and show you who owns that car. He testi 
fied a white Cadillac, a white Cadillac, a white Cadillac. 
When I pressed him, "Are you sure it's a white Cadillac? 
"Could have been a gray Cadillac. It was dirty." This is 


the chameleon changing colors. 

I am sure, ladies and gentlemen, that if such c 
Cadillac existed, the United States attorney with all of its 
resources, would have had the Motor Vehicle Bureau down here, 
someone on that stand saying, 'Here it is, 1965, 1964 
Cadillac, whatever it was, white, in the name of Mr. DeFranco. 

Where is it, ladies and gentlemen? Where is it? , 
Can I subpoena the Motor Vehicle Bureau to prove a negative? 

"Mr* Lipsky, you have been at this apartment how 


tl 


many times, this building, this club? 

"At least two occasions. At least two. Maybe 20 


times." 


"Resort to your photographic memory. What is the 

address?" 

"I don't remember." 

Why doesn't he remember? Because if he gives me 
an address maybe I can show that there is not club at that 
address. Maybe I can bring in the super. Maybe I can bring 
in the tenants. Maybe I can show that this is a fabrication. 
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He says a club on East 115th Street. You go look for it, 

Mr. Peluso. If I go and I find the club on East 115th Street 
he is going to say that is not the club. Very clever. 

"Mr. Lipsky, you were up at the apartment on the 

first floor. What was the number of that apartment? 

"I don't remember." 

"My. Lipsky, you knocked at the door of that 
apartment. Describe the door. Was it a wooden door, a 

glass door?" 

"I don't remember." 

"Mr. Lipsky, you were in the apartment. Describe 

the carpeting." 

"I don't remember," 

"Describe the apartment, the lamps. Fluorescent 
lamps, bulbs, light switches on the wall, string?" 

"I don't remember," 

He is not going to remember because he is going 
to make it impossible for me to show you that he is a liar. 
That is why he is not going to remember. I wanted him to 
give me an apartment. I'd be up at that apartment taking 
pictures. I'd have the occupant of the apartment down here, 
and I say to you if an apartment did exist, the United States 
Government with all its resources would have had the 
registered owner of the building, the occupant, the tenant, 
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everybody would have been down here. 

MR. LAVIN: Objection. 

THE COURT: I will leave It to the jury to decide 
on the basis of evidence. They will consider all of this 

argument that is being made if it applies. 

MR. PELUSO: As an aside, ladies and gentlemen, 

Mr. Lipsky testified concerning some apartments where drugs . 
were kept, and the Government went out of Its way to bring 
In locksmiths to show that metal plates were put on the door. 
All kinds of locks were put on the door. I guess this is 
because of the value of the drugs. Now when he is talking 
about Mr. DeFranco, the drugs lost their value. He goes out 
and gets a white Cadillac, goes to pick up a kilo, leaves it: 
in a car on 96th Street unattended. Not on one occasion, on 
two occasions. 

I realize we are getting close to lunch time, 
ladles and gentlemen. If I haven't made my point to you now, 
I think If I spoke for another four hours I wouldn't get the 

point across. 

The only thing I would say, In closing, to each and 
every one of you, don't be afraid to ask for the testimony. 
Don't be afraid to ask for the record. If there Is any 
doubt In your mind, ask for the record, and you are going to 
see that the entire case against Mr. DeFranco comes from a 
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polluted source. And whet Is the ease? Two occasions he went 
to a club, got the keys, went out. got a Cadillac, drove down¬ 
town. got some drugs, came back, parked the car, came back to 
the club, and entered the club and left the keys. That Is 

the whole case against Mr. DeFranco. 

By the way, I don't want to forget this. "Mr. 

Lipsky, do you use cocaine?" 

"Yes." 

"Do you use alcohol?" 

"Yes." 

"Have you been under the influence of cocaine and 

alcohol?" 

"Yes." 

"Get violent?" 

"No, not a violent man." 

Hot a violent man? That Is not true. He says. If 
I may read from page 549 of the testimony, "Would you say you 

are not a violent person? 

"A. That's true. 1 have a bad temper, but I only 

tend to hurt myself; don’t hurt anybody else." 

He was arrested for murder, pleaded guilty to 
manslaughter. I wasn't arrested for murder. You weren't 
arrested for murder. Do you have to be a violent person to 
be arrested for murder? Is murder a violent act? 
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I am sure he didn't murder himself. The lie Is so 
obvious, so obvious. Here's a man takes the stand, admits 
that he is arrested for murder. Admits that through some 
deal, through some assistance by the U.S. Attorney's office, 
he was able to plead guilty to manslaughter. Then he tells 

you, "I am not a violent person." 

If I may, at page 500 of the testimony: 
n Q. And you have no recollection of Mr. Catino 
and Mr. DeFranco engaging in a fight with you over this 
incident?" 

Listen to the answer: 

"Never. I never knew them well enough to even have^ 
social conversation with them, so I never knew them well 

enough to have a fight with them. 

Mr. Lipsky, "I never knew them well enough to have 

social conversation with them." Just listen to that. Never 
knew Mr. DeFranco well enough to have social conversation 
with him. But he wants you to believe that he sold drugs to 
Mr. DeFranco. That wasn't my testimony. That was Mr. 

Lipsky's testimony in a moment that he was caught off guard, 
not wanting to admit that there was an altercation at the 
Hippopotamus. So how does the chameleon move? The chameleon 
says, "I never knew them well enough to have a social conver¬ 
sation with them." Completely forgetting that he had earlier 
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testified he'd been in a club with them, 20 occasions 
building, that he sold drugs to the™. These ere the things 
you have to look for when you ere dealing with a witness like 

t 

Lipsky. 

Ladies and gentlemen, before 1 close I want to 
thank you again. When you go into the Jury room, don’t allow 
the window to open up and a hurricane to come in and sweep 
everybody in the courtroom. I want you to devote 100 percent 
o£ your time to the defendant Mr. DeFranco, and then after yot 
have decided all of the evidence against him. and made your 
decision, then go on to another defendant, and go on to the 
next defendant. I caution you. please don’t go in and give 
Mr. DeFranco less time than you would want someone to give 
if you were on trial. And the only way. the only way to stop 
people like Barry Llpsky from coming into courtrooms and 
destroying peoples’ lives and homes is by coming in and saying 

, a Mr- Lioskv. Maybe other people want to 

"I don't believe you, Mr. Llpstcy. 

give you a license to lie. I don’t believe you. You are a 
liar, you are a murderer,' and that is Just what you are and 

I am going to call it as I see it." 

Thank you, ladles and gentlemen. 

THE COURT: We will take a recess now until 2:15 

for lunch. 

(The jury left the courtroom.) 
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THE COURT: Mr. Peluso, It is unfortunate that, you, 

i 

itua moment of exuberance at the tall end of your summation 
made a characterization which you really should not have made, 
You know as well as anybody else that an arrest on a charge 
for murder Is not a conviction of the crime of murder, and I 
think that your comment was distinctly out of order as an 
officer of this court. 

MR. PELUSO: Judge, If It was done, It was done 
unintentionally on my part, and I would apologize to the 
Court, but It Is my belief, Judge, and I perhaps am at this 
time not completely aware of what I said, but It was my 
Intention to say that he was arrested for murder, and pleaded 
guilty to manslaughter. 

THE COURT: I think that you were carried away by 
the flourishes that you were engaging in, and I think It was 
inadvertent, but It was error. 

(Luncheon recess.) 
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AFTERNOON SESSION 
(In open court; Jury present.) 

THE COURT: Mrs. Rosner. 

MRS. ROSNER: May it please the Court, Mr. 

Prosecutor, fellow defense counsel, Madam Forelady, ladies 

and gentlemen of the jury: 

So much has been said by the lawyers who have 

preceded me that I don't want to rehash, and I just hope 
you will, wherever applicable, use for my client the argu¬ 
ments that have been made by other counsel. 

I do also want to thank you all for your patience. 

If, during the course of the trial, I have done anything, 
acted in any way, that you ladies and gentlemen thought im¬ 
proper or which you didn't like, I hope that you will be 
generous in spirit and not attribute that to my client, 

because it is not his doing, it is mine. 

If there have been exchanges between myself and -he 
Court or myself and other counsel which have not sat well 
with you, I hope that you will disregard them. They are not 

evidence and they are not to influence you. 

As Judge Pollack told you many times during the 
trial, and I am sure he will tell you again, what we as I 

lawyers say are no more than arguments, reasoning, persuasion 
which we hope you will adopt, and that is counsel for both 
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They are not to be considered by you except as they 
persuade you by the reason and good sense of them. Similarly, 
if any attitude has been conveyed by the Court, however un¬ 
intentional, that is not evidence, that doesn't supplant your 
function as fact finders here. 

Before I proceed any further, in this very important 
business that I have been entrusted with, I would like you j 
ladies and gentlemen to look into your own minds and hearts 
for just a moment. If there is any one of you, because each 
and every one of you are important to us, if there is any 
one of you who has closed your mind, resolved the issues, 
who is not willing to listen to reason, there is nothing 
that I can do. But if you will sit with an open mind and 
listen attentively, I think that I can persuade you from what? 

I 

has transpired from that witness stand, that there is at the 
very least a reasonable doubt as to the guilt of Alfred ^ 

Catino. 

That brings me to a subject which is perhaps most 
important of all. On October 26 of this year, just a few 
months ago, Mr. Catino walked out of his home, a day like 
any other day. He was totally unsuspecting that something 
was going to happen which could alter the balance of his 
entire life. He was arrested. When a man's liberty is 
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say to yourselves, well, I think they are probably guilty. 

I have a suspicion or a hunch, I've got a feeling. That's 
just not good enough. You have to be convinced to such an 
extent that If your very own lives or your own property. If 
everything near and dear to you hung on it you would make the 

i 

same decision. That is what we are talking about. And my 
job, ladies and gentlemen, is to show you upon reason, upon 
the evidence and the lack of evidence, that that has not been 
done, and I think I can fairly state to you that I can do that 

There are three areas that^ we must look at in 
judging the case as to Mr. Catino. And as Mr. Peluso said, 
you must be very, very careful to take the evidence in this 
case and segregate it as it applies to each and every indi¬ 
vidual on trial. 

What have we heard about Mr. Catino in this case? 

I will take them ac it came in, but backwards, for simplicity 
The very last thing you ladies and gentlemen heard was that 
on the day he was arrested, Mr. Catino was in possession of a 
box of thermometers. Now, think back in your own minds to 
how you felt as that evidence was coming in and the impressio 
it made on you, and I dare say when that was Introduced you 
probably said to yourself, "Aha, here's the telling fact. 

This guy is walking around with thermometers Just like 
Confortl had, Just like there's been testimony in this case 
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gould be used to test heroin# 

And I submit to you that is precisely why the 

prosecution introduced the*. But this is the value of the 
right of cross-examination, and the right to introduce evidence 
Now, both Mr. Conforti and Mr. Lipsky testified 
based on their own drug dealings how they were instructed to 
test heroin, and each of them said that using a centigrade 
thermometer they would test heroin in the following way: At 
about 180 or 190 degrees centigrade, if It turned brown it 
was not pure. At about 230 to 250 degrees centigrade if it 

turned brown at that point it was pure heroin. 

Now, it may be simple mathematics that a school 
child could do, but frankly when I first made the calculation 
I got the wrong answer. But you heard the chemist who took 
the stand to testify. The thermometers which Mr. Catino had 
were Fahrenheit thermometers with a top of 300 degrees and 
when you convert that into centigrade degrees it comes out to 
148 degrees, which is well below, some 30 or 40 degrees telow 
the point at which you even begin reading for impure heroin. 
In other words, it is mathematically impossible that these 
thermometers could be used *or the purpose for which they 

were introduced by the prosecution. 

There is a very important lesson to be learned in 

this, not that the thermometers themselves are so important. 
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because it Is apparent. It Is patently clear that they could 


3 

not have been put to the Illegal use which the prosecution 


4 

wanted to suggest to you. The point is that appearances are 

I 

5 

very frequently not what they seem to be, and you have to be 

I 

6 

careful and be scrutinizing before yOu accept what appears 


7 

to be incriminating evidence. 


8 

Now, if you should want to look at them, the calcu- 


9 

lations converting the various temperatures are in evidence. 


10 

You certainly have a right to, but I think the point i9 very, 

I 

11 

very clearly made. Government's own witnesses testified then 

I 

12 

was never any trace of narcotics or at least of heroin on 

I 

13 

these thermometers. They never were used for any illegal 

I 

14 

purpose and they are not capable of being used for any 

I 

15 

illegal purpose. That is one major piece of evidence that 

I 

16 

is simply out of the way and has no probative value whatso- 


17 

ever. 


18 

Before I forget, I want to mention something which 


19 

other counsel had adverted to. Mr. Catino did not testify in 


20 

this case and I will tell you, ladies and gentlemep, that tha 

; 

21 

was my decision. As Mr. Peluso pointed out, many of the 


22 

things that he said just fit the case of Mr. Catino as well, 


23 

and I am not going to bore you by repeating it, Mr. Lipsky's 


24 

testimony was so vague as to date, so uncertain in terms of 


25 

time, that there really is no way through the testimony of 
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my client of establishing for you ladles and gentlemen his 
presence elsewhere, his occupation in some legitimate enter¬ 
prise. There simply Is no way of defending against this kind 
of allegation. And I will tell you something else, and 1 
venture to say you will probably hear it in Mr. Lavin's 
summation. I have never seen a prosecutor after a defendant j 
took the stand that didn't say, "What do you expect? He is . 
the defendant. He's going to come in here and lie and say 

! 

anything to get himself off." That's what they always say, j 
no matter how credible, no matter how good a witness, no ' 
matter how honest the defendant is who takes the stand. They 

•I 

always write it off by saying, "What do you expect, it is 

only the defendant." I 

| 

We don't need that in this case. The testimony is , 

f 

so weak, so pathetically little, that this man does not need . 
to expose himself to that kind of ridicule and that kind of ^ 
criticism. Mr. Catino is not an educated man. He is not a 
schooled agent. He is Just a simple man and he relies on the 

I 

weaknesses, the lack of evidence, and the frailties in the 
case against him. 

The second area of evidence, if you want to call 
it that, which was introduced against Mr. Catino, came out 
through Mr. Mileto. 

When I opened to you ladies and gentlemen ,, many 
weeks ago in this case, I told you that very probably the 
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only evidence that you would hear would be from Mr. Llpsky. 
Mrs. Mileto decided, although she had never told anyone before 
the day she testified in this courtroom, that she knows Mr. 
Catino, and had seen him many times. Her precise testimony is 
really important and I hope that when you ladies and gentlemei 
retire you will ask for the one or two pages, the one or two 
sentences that pertain to him to be read to youi 

She came into court, she said first of all that she 
had seen him in the area of the Ballantine Barber Shop on a 
number of occasions, in the summer of 1971. Now, the pieces 
of the puzzle all come together in summation, or at least we 
hope they do. That is what we try to do. 

I asked one of the — I think it was Detective 
De Luca, when he was on the stand, about the surveillance 
that had been conducted in the area of Seventh Avenue, and I 
think you ladies and gentlemen will remember that he testified 
there was surveillance of that area in the summer of '71. 

I think it is entirely reasonable for you people 
to conclude that had Mr. Catino ever been seen in that area, 
whether there was a photograph or not, there clearly are no 
photographs, but if he had been seen by an officer, someone 
would have been in here to corroborate what Mrs. Mileto had 
said. 


But no such testimony exists and I submit to you tne 
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What else did she say? She said that she had been 
present on a number of occasions when her husband spoke to 
Mr. Catino. She didn't say once. She said she had been 
present on more than one, "several" was the word she used. 
Several occasions when Mileto spoke to Mr. Catino. 

And she was preparing to relate to you ladies and 
gentlemen what she heard on those several occasions, not one, 
and then, as I am sure you will remember, there was an out¬ 
burst in the courtroom, and the content of that you are not 
to consider at all. It has no evidence, no probative value, 
but there is an important point to be made. When we all 
came back into the courtroom and sat down, this woman uttered 
one sentence. Something about her husband said to Mr. 

Catino, "Did you do what you had to do." She didn't even 
tell us what Mr. Catino was supposed to have said back. 

Didn't she hear it? Isn't his response what we are really 
looking for? 

Look at this evidence. I ask you, ladies and 
gentlemen, in the exercise of your good reasoned common sense, 
do you believe for one moment, for an instant, the testimony 
that Mrs. Mileto gave here? This woman was too embarrassed 
to finish out the fabrication that she came into court prepared 

s 

to testify to, and that's why she backed off and came out wit i 
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that one teeny little meaningless stupid sentence. And that's 
all it was. 

I submit to you, ladies and gentlemen, and 1 think 
it is entirely reasonable, the two things that we have mention 
thus far have absolutely no probative value. They are not the 
kind of evidence upon which an individual s liberty and life 
should be forfeited. 

The only thing in this case that you people really 
have to deal with is the testimony of Barry Lipsky. 

Now, I have had the very good fortune to be pre¬ 
ceded here today by Mr. Peluso and Mr, Duke, who did an 
extremely competent job in explaining to you ladies and 
gentlemen what Barry Lipsky is all about and I rely on what 
they said and I am not going to repeat it to you. But I do 
want to look with you at the evidence, the specific sentences 

that he uttered about my client. 

Mr. Lipsky's first testimony pertaining to Mr. 
Catino is about a trip uptown where supposedly a quantity of 
manite or cut was purchased. Now, the way the story is 
structured, Mr. Lipsky is the supplier of the narcotics. He 
is the one that supposedly is selling to Catino and these 
other people on 115th Street. Now, think to yourselves, 
ladies and gentlemen, if chat is the case, why would they be 
going to Catino and these other people on 115th Street for 
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cut? Does that make sense to you, that they would be going 
to their own customers for this kind of thing, or is that — 
does that at the very least contain an element of doubt? 

Now he says, because he doesn't see anything, that 
on the way up there, he is told they are going there to buy 
cut, but he is left outside. He is left in the car. He 
sees nothing, he hears nothing. If he is not trusted to the 
point of being brought in and made an active part of this 
transaction, why is he told about it? Does that contain an 
element of doubt, an element that doesn't sit right in your 
minds, doesn't sit right with your good common sense? 

The next thing we hear is that they are going back 
to this area of 115th Street and this club to see if they can 
sell some narcotics, and in all of these, Lipsky has a patter 
which he doesn't vary, he just keeps repeating it and he can 
add on any number of repetitions to make his story sound 
strong and sound better. It is the same thing all the time, 
and it really doesn't matter to him how many of these little 

units be puts into his story. 

The pattern is, "We went up there to sell them some 

this or some that,Vcocaine, heroin, whatever he's got on his 
mind as he is testifying. "We went there to sell them." The 
contact isn’t initiated by Mr. Catino. They just wander up 
there looking for customers. Do you think the narcotics 
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business is really conducted like that? You go out like a doc- 
to door Fuller Brush salesman looking for people to sell to? 
That is just nonsense. 

Now, he testified, and these are his own words, it 
is his own story, which is inherently incredible, many 
times that they went up to this club he was left outside. 

He never went in. 

Then all of a sudden he is brbught into the club. 

The first time that they go that he goes in, supposedly, 
there is a discussion about whether Catino wants narcotics, 
Lipsky is right in the club but he doesn't tell us one word 

that was said, not a sentence. 

Isn't there something about that that doesn't sit 
right with you? This is a man who has, as he has described 
it, almost a photographic memory. 

The second time he goes up there it is the same 
exact thing. He is in there, there is no conversation what¬ 
soever, and I suggest to you that there is a very good 
reason. In his own mind he has a problem formulating the 
appropriate speech pattern, choice of words, and lingo, to 
attribute to Mr. Catino, so it is Just a blank, it is a hole,! 
but it is a hole that wouldn't be there if this had really 


transpired. 


Each and every one of these occasions when he 
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talks about going up to the club he puts himself right there. 

At one point -- at one point he actually says that he was 
present, the conversation took place in his presence*, but 
there is no conversation. He just -- he puts himself within 
earshot of these supposed drug transactions, but no conver¬ 
sation. 

Now, let me suggest something to you: All during 
the trial lawyers use very, very special talents in making 
objections, in making requests on the law, things that require 

training and legal ability. 

When you come to this part of the case, ladies and 

gentlemen, to analysing the evidence, it is really no more 
than using your pod-given common sense. 

As Mr, Peluso told you, when defense counsel sit 
down, that's the ball game for us. There is no more getting 
up. There is no more answering anything that the prosecution 

may say. 

When you ladies and gentlemen go into the jury room, 
each and every one of you should act as lawyers in the way 
that we have done in summation in analyzing this evidence. 

Sometimes when you are trying a case you get so 
very close to it, and so emotionally involved in it that you 

lose the forest for the trees. 

Sometimes weeks later you sit down and say to 
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yourself, "My God, why didn't I think of that argument in 
summation? If I had said that, It would have made It so much 
clearer." But you are just too close sometimeb to really, 
really take an objective view of the evidence. Sometimes you 
miss some very good arguments. 

When you ladies and gentlemen go into the Jury room 
each and every one of you should be lawyers, look at the 
evidence, scrutinize it, take it apart for yourself, because, 
it is no more than good common sense and reason that you 
bring to bear in analyzing the evidence to find its truthful¬ 
ness or its lack of truthfulness. 

When you look at what Barry Lipsky said, I think 
it is fair to state at the very least the detail, the rounded' 
out realistic quality, is missing. 

This man has taken a notion and repeated it as many 
times as he thinks will convince you people of what he is 
saying. It is a pattern that lacks detail, it lacks color, 
it lacks probity. It lacks truthfulness. At the very least, 
and this is all I ask you,at the very least there is a 
reasonable doubt as to wheth r this man is telling the truth. 

I heard a summation once from a lawyer much, much 
older than myself which had a thought in it for the Jury 
that I think really contains the essence of what a reasonable 
doubt it. You ladles and gentlemen go into the Jury room. 


25 
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Forget that you have seen Mr. Catino. Forget what he looks 
like. Forget that you have seen this person. Just imagine 
for yourselves that the person who you were judging, because 
that is what you are, you are judges, imagine that he was 
covered up or in a cubicle somewhere where you couldn't see 
him, maybe in another room. And you didn't know who the man 
was. And imagine that when you reached your verdict you 
came out, you stood up in court, and you faced him and the 

man was someone very close to you. 

If you are satisfied with your verdict you have done 

the right thing. His life, his liberty, demands no less 
attention, no less careful scrutiny, than anyone that you 

love dearly. 

I think that when you look at the evidence in this 
case, you will, as Mr. Peluso so beautifully put it, conclude 
that the evidence is no better than the source it came from. 

If you would believe Barry Lipsky and act in your own life 
in something that was extremely important to you, then have n > 
hesitation, have no doubt, convict Mr. Catino. But if, on 
the other hand, in your own lives, with your own children, 
with something dear to you, if you would doubt and hesitate 
and that is the key word, if you would hesitate — to act on 
that man's word, as I suggest you certainly should, you come 
back into this courtroom and return a verdict of not guilty. 


I 
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MR. LaROSSA: May it please the Court, fellow 
counsel.representing the Government and the defense, ladies 

and gentlemen of the jury: 

An awful lot has been said up to now, and 1 am 

going to try very hard not to repeat it. You know, we all 
have roles in this courtroom. Most of us have chosen ours. 

We are all professionals, Judge Pdllack chose to be a judge, 
we chose to be counsel and represent our respective clients, 
whether it be the Government or Mr. Mallah or any of the 
other defendants. The court stenographer is a professional. 
But you by your willingness to serve and come into this 
courtroom are not. Most of you have never been in a court¬ 
room before. You were chosen because people on both sides 
believed you would be fair and impartial, that you would show 
no prejudice or bias, and when it was concluded, you stood, 

raised your right hand and took an oath. 

There are a lot of lawyers who come before juries 
and beg for their client's freedom, using any kind of an 
emotional appeal. I want no emotional appeal for Benjamin 
Mallah. I demand you abide by your oath, nothing more, 
nothing less. None of us can go itt o that jury room when 
you begin your deliberations to determined whether you have 
left bias, prejudice and sympathy outside. None of us will 
be able to determine whether or not you, the triers of the 
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fact, determine Mr. Mallah's guilt or innocence based upon the 
evidence in this case, and not upon some extrinsic facts that 

having nothing to do with this case. 

We are also not here telling you that you should 
turn your head on the hideousness of narcotics. I am not in 
any way going to try and convince you that one who deals in 
something like heroin or cocaine shouldn't be put behind bars.j 
We agree. Therefore, after hearing all of the testimony and j 
the Court's charge, if you determine beyond a reasonable doubt 
as to each and every essential element of each count that 
Mr. Mallah has violated this law, it is your duty to find 
him guilty. But by the same token, if you walk into that 
room, probably on Monday when you get the judge's charge, and 
say to yourself we wouldn't be here if somebody didn't believe 
he was involved, or after all, there is an indictment in this j 
case, or anything else like that, you violate am vitiate the 
oath you took here. 

There is an indictment in this case, as there is 

; 

in every case, and the indictment charges Mr. Mallah in one , 
count, it charges him with conspiracy to distribute controlled 
substances, namely narcotics, and this indictment is filed and 
these words are presented to a man who is accused of a charge, 
so that he will know what the charge is. It is not evidence.^ 
It is not proof of anything. In the civil law we call it a 
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complaint, and when Mr. Mallah walked in here and said "not 
guilty," an issue was framed, and that is what you are going 
to determine, where that issue lies. 

Immediately after choosing you as members of the 
jury, Mr. Lavin stood up in what we call tne opening and he 
told you what he expected to prove with respect to each of 
these people, and you were told that the first count was a 
conspiracy count. 

These are some of the things Mr. Lavin told you in 
his opening: 

He told you — 

MR. LAVIN: I object to Mr. LaRossa reading my 

opening. 

/ 

THE COURT: Overruled. 

MR. LaROSSA: He told you that Mr. Pacelll 
distributed large sources of cocaine to Mr. Mallah. 

The next paragraph states it was Mr. Pacelll's . 
function or operation to deliver cocaine to, among others, 

Mr. Mallah. 

Now, let's stop there for a moment. You haven't 
heard one word about Mr. Mallah possessing cocaine, receiving 
it, distributing it. As a matter of fact, you haven't heard 
one word that sho,*s that Mr. Pacelll and Mr. Mallah ever 
laid eyes on eack? other before this case came into being. 
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Mr. Mallah, says the opening, was concerned with 
money. Mr. Mallah, the Government’s evidence will show, was 
Mr. Sperling's money man. He supplied the money for the 
purchase of narcotics and he received the proceeds from the 
sale of narcotics. That is the second mention of Mr. Mallah, 

and he will speak to that issue. 

Mrs. Mileto will tell you about her husband's 
activities in regard to Mr. Mallah. Did you hear any testi¬ 
mony about Mr. Mallah and Mr* Mileto before this morning, 
when after defendant rested, the police sergeant got up and 
said for a few moments he saw them talking to each other? 

The barber shop on Seventh Avenue was a focal point 
of meetings between Mr. Pacelli and Mr. Mallah. Did you 
hear anything Uke that? There isn't anything in the record 
that shows that they met each other in a barber sf op or any¬ 
where else. 

The last thing I am mentioning from Mr. Lavin's 
opening, "Some of the witnesses the Government will call are 
accomplices. They are members of the conspiracy and they 
were involved,as deeply involved, as the Government's evidenci 
will show, as the defendants on trial. And they are not 
people the Government offers you to take home to dinner. 

They are people who, because of their inside position, art 
available to give you the true version of what happened and a 

i 
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bird'e-eye view of the operations of this massive conspiracy.' 

I am reading Mr. Lavin's words. j 

So let's start for a moment to talk about some of 

these witnesses and I am going to try awfully hard not to 
repeat what has been said before. Because there are witnesses 
who come in and talk about Mr. Mallah. As a matter of fact, 

Mr. Lipsky said something. Mr. Lipsky testified that on a 
given occasion he was on Seventh Avenue and Mr. Pacelli said 
to him, when he inquired of who the man was in the barber 
shop, referring to Mr. Mallah, that he was Mr. Sperling's 
partner in junk, were the words that were used. 

Now, I am not going to spend too much time on 
Mr. Lipsky, because you know what Mr. Lipsky is already, I 
| think. You know that he is convicted of taking someone's 
life in manslaughter. You know that he's been a perjurer on 
too many occasions, that you are going to have to determine 
when he tells the truth and when he doesn't. You know that 
the oath that he took here is no different than the oath 
that he took on other occasions. You know that he is shrewd 
and smart. You know that at an interview with a probation 
officer in Florida he was smart enough to say co that 
probation officer, who presents it to the judge for sentence, 
after being convicted b/ his own admission of a stock fraud 
charge, "I will never do anything wrong again," or words to 
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that effect, and he says at the same time that in New York 
he Is deeply Involved in the distribution of narcotics. 

I am not going to say too much more about him 
because I think you have heard enough about him. There are 
other interesting witnesses in this case. 

Let's talk about Mrs. Mileto and I think we'd best 
talk about protective custody. You have heard the word a 


lot. 


Mrs. Mileto is not charged in this crime, by the 




way, nor is Mr. Conforti, nor is Mr. Lipsky. 

Now, it is time that the Government can't choose j; 
their witnesses. Certainly the only one who could testify to 
a conspiracy is someone within the conspiracy. 1 accept 
that. I think you should, too. And certainly when a witness 
comes forward, and agrees to cooperate, someone should inform 
the sentencing Judge of that, that he has been cooperative, 

that he has taken the first step toward rehabilitating him- j 

I 

self, that he is now ready to rejoin society as a good citizen, 
But what happened here? Let's take Mrs. Mileto, 
for example. Mrs. Mileto for four years had a terrible habit. 
Not only did she inject heroin and other drugs into her veins! 
and her system but she said she took Just about every kind or; 
drug. She got to the point where she admitted that she had j 
blacked out, couldn't recall things, even on occasions when 
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her husband called her once and told her to take $8,000 out 
of a shoe to bribe two police officers because he was under 
arrest, she took eight pills, passed out on the street with 
the money, and she would have you believe that she could still 
conduct herself even though her legs wouldn't work. 

And she tells us that there came a time in 1973 in 
the early spring when she came in here, spoke to Mr. Feffer 
or some agents, and began to answer all their questions. 

Now, I say there is nothing wrong with that. 
Certainly one who has committed a crime has the right to come 

in, confess the crime, and attempt to help themselves any way 

* 

they can. But didn't we go a little too far with Mrs. Mileto 
and every witness? Here's what happened. She came in and 
told them the story. She then went -- was put on the payroll 
at a thousand some-odd dollars a month; $250 per week, ladies 
and gentlemen, of your money, is paid to her. And they call 
this protective custody. 

Notwithstanding that protective custody, somewhere 
outside of the State of New York, she sells narcotic drugs to 
a police officer, is charged -- with the distribution of two 
pills, I think she said, seconal pills. 

MR. LAVIN: Objection to that. There is absolutely 
no testimony in the record of Mrs. Mileto selling narcotic 
drugs. 


I 


r* 








mbgs 


1580 


THE COURT: I think that that's right. I think 
you have overstated It, but I will leave it to the jury to 
recollect it. I think evidence was that she gave two Seconal; 
to somebody and that was a violation of the law in the place 
where that occurred. 

MR. LiROSSA: It is your recollection of the facts. 
I am talking from my recollection. If I am wrong, use yours. 
Don't use mine or Mr. Lavin's or the Judge's. 

THE COURT: She added that Seconals were a 
barbiturate. 

MR. LaROSSA: I'm sorry? 

THE COURT: I think she also added that Seconals 
were a barbiturate, but I am lea Ing the jury's recollection 
to be the guide and not mine at all. 

MR. LaROSSA: My recollection is that she gave them 
to a police officer, she didn't know he was a police officer, 
and she told us that on another -- and because of that, eight 
policemen!; came in and placed her under arrest. That she 
had someone call the Bureau of Narcotics and tell them about 
this, that the court, wherever it was, held her in $10,000 
ball, and that our Government put up the money, and had her 
released. Your money; my money. 

In addition to that, she had her five children 
with her when all this occurred. So is protective custody 
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a license to one, get more money than a person would on 
welfare, $250 a week? More money than a lot of people make 
who work hard at an occupation. In addition to that, we pay 
her $400 on one month, $200 on another month, pay her moving 
expenses. In addition to that, Mr. lavin feels that he must 
get into an automobile and drive out to Nassau County on 
behalf of this witness and go before a judge, not once but 
twice. Does this have anything to do with this charge? 
Absolutely nothing. 

You see, when this woman walked in here to answer 
questions that the narcotics agents gave, she had three open 
cases. My recollection of it was a burglary, a petit larceny 
and a distribution of drugs of some sort or a possession of 
dru£ 9 j three charges open. 

On all these cases she doesn't go to jail. From 
that point on she is put on Government sustenance, and she is 
even bailed out when she is charged with a crime. 

Mrs. Mileto raise any doubt in your minds* You 
know, she walked in here one morning and testified, answered 
every question that Mr. Lavin asked her, and because I wasn't 
here when Mr. Lavin finished the direct testimony, Judge 
Pollack put it over to the next morning for me to cross- 
examine Mrs. Mileto. Overnight, Mrs. Mileto recalled for the 
first time, after being interviewed some 20 times by Assistant 
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He also has been put on the payroll. The Government is 
supporting him as well. 

Now again lets talk about protective custody, becaus 
is- protective custody to protect Mr. Conforti or the public 
from Mr. Conforti? Do you all have the visions of what 
protective custody is? Is it a couple of people guarding a 
family or a person somewhere? Do you realize what Mr. Confort 
wants you to believe? He wants you to believe that while in 
protective custody, receiving a livelihood by virtue of the 
Government's grants, he got to a phone, not on one occasion 
but on three or four, at will, and committed an absolute 

act of extortion. 

MR. LAVIN: I object. 

THE COURT: Mr. LaRossa, I think-that there is no 
evidence of the crime of extortion in this record. A charge 
in the same way As a charge against any defendant in this 
case, is an accusation, and does not become the crime unless 
and until pleaded to as such or proved to the Court or to a 

jury. 

I don't thii.k that you should refer to the occur¬ 
rences that were;in .the record in the term that you used. 

MR. LaROSSA: I will not do it any further. 

THE COURT: I may say also that this comment goes 
to any charge against anybody. The fact that a person is 
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arrested is not proof that he committed that crime. The 
fact that a person is charged is not proof that he committed 
that crime. 

There is no proof in this record that Barry Lipsky 
committed the crime of murder. The proof in this record is 
that he pleaded guilty to the crime of manslaughter. 

MR. LaROSSA: Let's talk about Mr. Conforti. 

You will recall now that Mr. Conforti was asked 
questions basically that ran this way. When is the last time 
you spoke to this man, when is the last time you spoke to 
that man, a series of them. When is the last time you spoke 
to Mr. Sperling. He said in West Street at the time of his 
arrest, which I think was April of 1973. And on and on he 
went. He had neither seen nor spoken to, outside of .the 
courtroom, any of these individuals. Remember what I told 
you about perjury, as to a material fact. 

He is then asked about Sam Kaplan, and he states 
exactly the same thing, that he neither saw Mr. Kaplan or 
spoke to him from the time of his arrest in April until today 
except when he saw him in a courtroom back in July. 

Then when confronted with a phone call — 

MR. LAVIN: Objection, That is not in the record. 

« « 

THE COURT: Stick to the evidence, Mr. LaRossa. 

I am not going to try and police this business of what s in 
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the evidence and what isn't in the evidence. I will leave it 
to the jury to try to recall what the evidence is. I will 
just try for the last time to say to you that arguments of the 
lawyers do not constitute necessarily a reflection of the 
evidence. It is your recollection of what the evidence was 
against what they say that governs, but it is your recollection 
that governs. Now, I hope I don't have to repeat that again. 

MR. LaROSSA: Page 92 of this record. "Sam Kaplan, 
when is the last time you saw or spoke to Mr. Sam Kaplan? 

"A. On my trial and West Street." That is the 
answer he gave. 

Then he admits the phone call, as you will recall, 
to Mr. Kaplan. Doesn't remember exactly when it was. 

Here's what he said: "On Herbert Sperling's case 
I saw Jack Spada. I called him up, told him to give himself 
up. When I was working for Herbert I made a delivery. Sam 
Kaplan had an operation on his stomach. I think I delivered 
a kilo and a half of heroin with Jack. Jack told me to 
contact Sammy and for $10,000 he would keep his mouth shut 
because he knew I didn't testify about Herbie on Sperling's 
case and that if — tell Sammy that if I don't get in touch 
with him he knows that I am a Government witness, and that he 
spoke, naturally the Government would speak to me, and I woull 
tell them that I have delivered a kilo and a half of heroin • 
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with Jack at the hospital bed. There were two cousins of his 
that lived in Brooklyn that were there when I made the 
delivery. Jack was waiting on the level. In other words, he 
was with me when I made the delivery. So Jack says, if you 
don't contact him, he is going to tell the ^'vernment, be 
with the Government, and when he telle the Government, then 
they will tell me, 'Joe, did you make the delivery?' Natural] 
I will tell them yes. So he told me to call up Sam Kaplan, 
tell him he wanted $10,000 to keep his mouth shut." 

He goes on, "Yes, because he was with me when I 
made a delivery to Kaplan, so I agreed with Jack, I will call 
him up and speak with him, and he told me not to mention his 
name. I contacted Sammy, I told him there's a guy there with 
me when I delivered the gift. I told him on the phone." 

Now, I am skipping down. 

What about Jack Spada? You heard testimony about 
Jack Spada. Mr. Conforti wants you to believe and accept 
that on a given day he picks up the phone, calls Sam Kaplan, 
demands $10,000, because of a phone call he got from Jack 
Spada. 

Now, let's think about the Jack Spada testimony 

quickly for a moment. Jack Spada, he says, is a fugitive at 

the time. He sees him out a window of this courthourse 

\ 

getting out of a taxicab, calls Jack Spada, at a number in 
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Harlem that he knows about on a public phone, tells Mr. Spada 
he ought to come in here, and at that point Spada tells him, 
"Contact Kaplan and try to get this money." 

In addition to that, he tells Spada on that 
occasion, "Jack, I just got off tho stand. I testified againjt 
you today. I told them everything about you." 

Spada says. Yes, I know. Now go get $10,GOO 
from Sam Kaplan. Otherwise I'm going to come in and talk 
about him." That's what he would have you believe, that he 
just got off the stand testifying against a man who is a 
fugitive at the time, picks up thephone, calls the man, and 
the man says, "Go get $10,000 from somebody so we'll keep 
our mouths shut or I will keep my mouth shut." 

Why did he call him? Here's what he said: 

Yes, I tried to help because I helped the man. I 
didn't say anything on the Sperling case. So Jack would have 
mentioned it. Then I would have. Then this court would know 

chat I didn't keep my mouth shut from Sammy Kaplan since the 
beginning." 

Listen to the words: 

And you didn't think there is anything wrong in 

doing that? 

"I was just helping the man, trying to help. That' 
the main thing that caime to my mind." ' 
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At this time he Is in protective custody, getting 
paid by the Government. 

This question is asked him: "Did Mr. Kaplan say to 
you on the phone, ’If I don't pay the money I get framed'? 

Did you say ^That's right, that's the way it is'?" 

The answer, "I think so. I'm not sure, but — 

"Q. Did you say it? 

"A. I don't remember word for word, but I think 
that's about it. I'm not sure, but the way it came out, 
maybe that's the way it is, because Jack didn't want 
didn’t want to know nothing except the $10,000 and I got him 

from 20 down to 10." 

Another point, "I told him I had to testify. I 
mean the Government — I am in protective custody and the 
Government wants to make me testify, that I know — knew 
the people I've been talking about, I would have to testify. 

I had no way out unless they pull the bail and I go back to 

jail." That's what he said. 

Then he was asked questions about Mr. Kaplan: 

"Q. Did you say that they kept on pumping me 

about you? 

"A. Well, I had to convince the man to give up the^ 
money. Just trying to help Mr. Keplen, but I had to convince, 

I 

the man to give up the money. 
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"Did you tell Mr. Kaplan, 'I go for sentence in 


another week or so'? 


'I think so. I'm not sure.' 


"Did you trll him 'They are going to move another 
indictment on you'? 

"A. Well, if Jack brought in his name, it had to 


be an indictment because Sammy was dismissed from the trial. 


"Did you say, ‘When I'm over with this, man, they 


are going to slam another one on me'? 

"A. I think so. I'm not sure. 


"Q. Did you say to him, 'tfcey promised me one 


thing if I look good on the stand'? Did you say that? 


"A. I don't remember. No sir, I don't think so. 
"Q. Does that refresh your recollection that you 
told him on the tape on the phone that you are coming up that 

week or so for sentence? 

"A. Yes, and I lied." 


Mr. Conforti wouldn't touch a number of items in 


this courtroom because he said he made a vow never to touch 


anything that had handled narcotics. He made a vow to his 


family, as he said. Sounds admirable. But he also would not 


touch exhibits when they were handed to him. He refused to 


read things, as you might recall. 

Listen to what he says. "Well, I had to build up 


\ 
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an image to get money from Sammy no matter how it was done, to 
make it " The image has to be built up. It had to sound 
important to get Sammy to get this money from him. In other 
words, the only purpose tc this phone call — that is the 
question — the answer — was to get money. 

This was read into the record: 

"Mr. Kaplan f I don't believe this. In other words, 

they are framing you, too? 

"Conforti: On the stand they say this and say that, 

I am doing this end I am doing that. They know it's 

"Kaplan: So what do they want from you now? 
"Conforti: I don't know. All I know, I got to 
go two more cases* 

"Kaplan: In other words, if you don't lie they 
are going to hang you? 

"Conforti: Yup. 

"Kaplan: Huh? 

"Conforti: That's the way it is." 

The day he was arrested he said he didn't have a 
penny. On the phone he offers to throw $2^000 in toward Mr. 
Kaplan's money. Savings, he tells us. 

I am going to talk about Mr. Mallah in a few 
moments, but there are times when someone might say, "Why 
don't you come in and show where you were on a particular 
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time, even though it is two or three years ago. Search your 
memory, get out all your records, go over everything you can 
and try to prove where you were on a specific date. 

"Conforti said he met Ben Mullah in the Stage 
Delicatessen. You defend this testimony. When was it? 

i 

"I think it was the end of *72 or the beginning 

of '73. 

"Is that the best you can do on dates? 

"I don't remember. 

"Do you remember what year it was? 

"'72. 

"Are you sure of that or pretty sure of that? 

"Yes. 

"Do you remember what month it was? 

"It could have been September, October. I know it 
was cold. I had a heavy coat on." 

Defend yourself against that meeting. Mr. Conforti 
was asked whether he expected to go to jail on this particula 
case. Do you remember what his answers were? He said that 
is not up to me, that is up to the Court. 

He said, "I did something wrong, I have to pay 

for it." 

"Do you expect to go to jail? 

"Whatever the Court decides. 
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"Are you testifying because you don't want to go 
"I am doing this, testifying, because it has been 


brought up so many times, one case links to another# 



to jail? 


"Are you testifying because you don't want to go 
"I am testifying because I am doing a right thing, 



and if I go to jail it is up to the Court." 

Admirable? 

"In other words, you are doing this because you 
feel it is the right thing for you to do? 

"Yes, sir. 

"And you are being a good citizen in doing it? 

"I may have a second chance in life to start all 
over again. No matter if I go to jail or not#" 

It is the same man who picked up the phone and 

called Sam Kaplan. 

Do you remember this automobile that was parked? 

The witness identified it in Exhibit 61-B, the back of the 
car. And they testified that they put air holes in the side. 
Do you remember that? 

And Mr. Lino said he climbed in there with a pillow 
and a walkie-talkie to listen to a conversation. Now, you 
know that these acts are done, and you know that they have 


. 
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all kinds of equipment, and you know that electronic equip¬ 
ment, do you not, can pick up anything that the ear can. 

Was there a recorder in that car? Was there a recording made 
of that conversation? Does it make sense that there would 
be? And if there was, why isn't it here? Is it because it 
is different than what Mr. Lino says? 

He sits in the back of a car for some three hours 
after hearing a conversation, writes not a note, and yet on 
the stand here, some two years later, he tells you he remembers 
the conversation basically word for word. There is not a 
word in there he doesn't remember, he said. Got an excellent 
memory. 

And while the man is standing next to the car with 
the air holes that he can hear the conversation clearly, he 
is talking on a walkie-talkie to the fourth floor of a hotel. 

MR. LAVIN: Objection. That is not the testimony. 

THE COURT: All right. Now, I am not going to 
break in on this again. I will leave it to the Jury to 
decide what is or Isn't the testimony. I think we have had 
that sufficiently now so that the jury will test everything 
that they hear against what they recollect the testimony was. 

If a lawyer goes overboard you know it. 

MR. LaROSSA: And he speaks on the walkie-talkie 
to the fourth floor or whatever floor of that Wellington 


9 








Hotel, and he acks, the sergeant who testified, "Who is 
speaking?" Do you remember that? It is interesting to note 
that he can hear every word from outside the car and yet 
the parties leaning against the fender of that car can t 
hear a word from inside, however it is carried to the fourth 
floor of a hotel somewhere down the block. Do you buy it? 

Do you accept that as true? 

Susan Weyl? I am going to say one word about Susan 

Weyl. You saw her on the day that she came into a courtroom,! 
it wasn't this court, I don't believe. I think it was the 
sixth floor. You saw her climb up on that stand, you saw 
her answer questions. You determine whether she was telling 
you the truth when she said she was under the influence of 
nothing that day. That is for your determination. 

What of Mr. Mallah then? He is.charged in the 
indictment with Mr. Pacelli, Mr. Catlno, Mr. DeFranco, Mr. 
Barrett, and many others, all the ones that are on trial here. 
He readily admits that he knew Barney Barrett, but tells you 
on the stand that he never met any of the other gentlemen 
sitting at this table, and we have the advantage of the 
Government's long-range cameras taking pictures, and Ben 
Mallah is telling you the truth. He does not know any one of 
these people except Mr. Barrett. 

, 11 1 

If he was telling a lie, sure enough we could pull i 
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one of these pictures out of one of these folders and prove 
it to him awfully quick, couldn't we? 

You know, a man for 17-odd years works the Stage 
Delicatessen, and I think most of you have heard of the Stage, 
It's got some entertainment kind of notoriety to it, in a 
sense. You know the people who are entertainers or show 
people or sporting fans go there occasionally, we found that 
out from one of the witnesses. 

Can this man have fooled the kind of people that 
walked into this courtroom on a daily basis? Do you think 
that an entertainer like Mr. Graziano is going to u&e a book¬ 
maker who he knows is involved with heroin or cocaine? That 
the counterman and the waitress at the Stage and the people 
who run that place would even allow him in on a daily basis ai 
they'd bet him and take bets for him? By the way, he is not 
charged with bookmaking here now. This ha, nothing to do 
with it. 

He admitted what he was. I'd have preferred that 
he could say he was a doctor or a dentist if it was his true 
profession, but he is not. He's been a bookmaker all his lif 
and they would have you believe that every one of those 
witnesses were lying to you because you know why? Can you 
believe that a guy who takes $75,000 on one day or 50 on 
another day and takes the kind of money that they are talking 
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about goes down with his little sheets and takes a five-dollar 

bet from that taxicab driver? 

Does that make sense to you? He comes down to the 
Stage every morning to pick up the action, the bets. That s 

what they want you to.buy. 

Don't forget every one of those witnesses that 
came in here 9 aid, I know him 17 years, I know him 20 years. 

I think one said 25 years. Damon Runyon, some of them, right 
out of the pages. Broadway, no question about it. Gamblers? • 

Each and every one of them. He is a gambler. That's not 
what they are charged with here. Certainly not. 

Another thing. You know, if he really worked at 
this all his life to plan the things that he should have done, 
to prove to you that he really isn't a big dealer in 
narcotics, he would have had to start many years ago. Let 
me tell you why; He made sure that he got judgments against 
him. Can you imagine a guy walking around with $75,000 and 
Household Finance he owes money to? He wa^ convicted of a 
crime in 1969. Do you know what the crime was? You heard 
it. He went into a bank and got a loan, and on the loan he 
put a false statement, the statement being that he had a Job, 
and he didn't have a job. You can't put down you are a 
bookmaker and get $3,000, can you? 

But does a big Junk dealer walk into a bank and put 

f 
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down a statement like that? Does that make sense? Can you 
ignore that? 

Now quickly, almost every witness that's testified 
here has said, "I saw Ben Mallah sitting at a table and heard 
someone else say." Each and every time. Mrs. Mileto said, 

"I saw him in Sperling's apartment twice, on two different 


occasions." 


there." 


Mr. Mallah says, "It's a lie. I have never been 


Two different occasions, she doesn't hear Ben Malle 


say anything, in effect. She says he is a soft-spoken person 
the first time, I heard Sperling, but I didn't hear him. 

Then the second time, she pays, "I heard Mallah 
say,'Isn't that too bad' or some such thing, words to that 


effect." 


Then you've got a conversation in the Stage 


Delicatessen which Conforti relate** and by the same token he 
says, "I never said anything more than hello to the guy, or 
when are you going to Florida." We never said anything to 
each other, Conforti says, yet he testifies about a conver¬ 
sation at the Stage Delicatessen with Ben Mallah sitting theri 
No one puts anything in Mr. Mallah's hands. No one 
puts him in a car that is associated with the distribution of 
narcotics. Nobody puts him anywhere where there's narcotics, 
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except for that Confortl statement that she remember the next 

« \ 

day. She said there is some white powder in bags sitting on 
the table and Mallah says, "Do you have enough money?" 20 

interviews and she never remembered that. 

• •. \ 

This money in his apartment? Certainly. Certainly 
it was in his apartment. What do you do when you are a book¬ 
maker? Do you take it and deposit it in the bank like you do 
if you are a lawyer? Do you keep a checking account, a 
special account and a regular account? Do you pay off your 
bets by check? Use a little common sense now. He can't run 
away from what he is. But is he what they are charging him 
with? Did he think that he was going to run from this indict¬ 
ment in April 1973, so in May of 1972 he starts to use a 
different identification? He tells you he's been doing that 
all his life. 

Now, Mr. Lavin is going to try and convince you 
that he left Florida to avoid that indictment that was filed. 
The testimony is that about on the 15th of April Ben Mallah 
goes downstairs, comes up, says, "There's some trouble, 
packs his bag, and leaves Miss Nancy O'Malley. Girl friend 
of his for some —- friend of his, I think he said, for some 
17 years. All right? 

Now, if it is true that he called New York and 
found out about this irdictment charging him in a major 
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conspiracy case, where do you go, ladies and gentlemen? Where 

• • 

could you run to? Do you run from Florida right back to New 
York? Do you move two blocks away from where you used to live 
or do you go to Chicago or Detroit or Des Moines or San 
Francisco? Do you get as far away from the place where every 
body knows you, or do you come right back and move two blocks 
away? Do you go back to the Stage? Do you go back to the 
bars and haunts that you were at all these years? Is that 
what you do when you run? Think about it. Isn't that what 
this is all about? Look at that toupee and look at him. He 
needs one. It isn't a disguise. It is a necessity. A man , 
who has a full head of hair and has a wig, it might be a 
disguise. No disguise with him. He can't hide that. 

Sergeant DeLuca today? You mean to tell me he 
stood up there and took all these pictures and just didn't 
happen to take that Ben Mallah picture? Or is it that they 
are terribly afraid that this thing was slipping away from thdta 
so up gets DeLuca and says, "Oh, yes, I saw him on the 10th. 
Didn't take his picture. Saw him with Mlleto for a moment 
or two." And then the youngster, the 15-year-old boy, and 
those of us that have children in that age group appreciate 
that, I think, when was his name ever mentioned as being 
part of any of this? Did Mr. or Mrs. Mileto take him along 
when they were doing major heroin transactions wh^n he was 
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twelve years old, bring him into the apartment and the barber 
shop? Does that make sense? Did that boy come in here like 
any other boy would do and do anything to protect his mother? 
V7ould you expect that? You saw the trouble he had finding 
Mr. Mallah. You saw the trouble. He looked around the 
courtroom two or three times. And he got help from a picture 
Inadvertently left on a desk? What that boy's been through, 
after hearing his mother's testimony, why challenge him from 

coming in here and doing that. 

Benjamin Mallah is not guilty of these charges. He 
is at the wrong place at the wrong time. Outside of Mr. 
Barrett who he knows on Seventh Avenue, he's never met a 
person at this table. Yet he is charged with sitting down 
and entering into a conspiracy with them. 

Now, you can walk into that room on Monday or when¬ 
ever, and deliberate in such a way that you will not sit down 
and fairly handle this, and we will never know. There is no 
way we will ever know. We will just acctept your verdict, 
whatever it may be. 

But you know what your oath is and what you promise< 
and all I want from you is tj abide by that oath, go in, look 
at the indictment, look at the evidence as against each 
individual, look at it against Mr. Mallah, and if you are 
convinced beyond a reasonable doubt that Mr. Mallah entered 
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that conspiracy, and did what it charges, it is your sworn 
duty to come out and find him guilty. But have the fortitude 
and courage that if you have a doubt that is reasonable, and 
it will be explained to you what that is, have the. honesty 
and the sincerity to come in here and send him home. That 
is all I ask. I know if you think this thing through that 
is exactly what you will do. 

Thank you. 

THE COURT: We will take a five-minute recess. 

(Continued on following page.) 
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MR. LAVIN: Good afternoon, ladies and gentle- 


You have been this rooming to five very good 
lawyers giving you what they think the evidence in this case 


shows. 


I would like to just briefly resond to a few of 


their points while I have them in mind. 

I recall Mr. Duke told you on one occasion that ho 
read some testimony yesterday into the record that was 
about a surveillance of a Valentine buy at the Yellowfingers 
Cafe, and he read the whole thing, and he said his conclusion 
was that Mr. Lipsky did not testify about that at this trial 
because he had found out that he was under surveillance. 

Well, the reason that he didn't testify about it 
at that trial was that those persons were already convicted, 
as Mr. Duke well knew, and there was no reason to testify. 

MR. DUKE: Objection. 

MR. PELUSO: Objection. 

MR. MITCHELL: Objection. 

MR. LA ROSSA: Objection. 

MRS. ROSNER: Objection. 

# 

T1IE COURT: Ladies and gentlemen, it is my duty again, 
despite the fact that I have said this before, you are 
admonished, you are instructed, you are implored, using any 
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word that I can indicate to you, to erase from your minds 
any of the argument of counsel on eitihef side, and particular' 
ly that last comment, which has nothing and no support in 
the evidence. It is the evidence in the case which governs, 
and nothing which has run outside of the evidence, and there 
have been indications on both sides now of a comment 
which should not have been made that doesn't relate to the 



evidence. 

Let's get on with the evidence. Hr. Lavin, and 
your comments about the evidence, and not things that are not 
in evidence. Let's not have it happen again. 

MR. LAVIN: Yes, sir. 

Mr. Duke also mentioned thit for a good part of 
two years, that Ballantine's Barbershop was under surveillanc< 
I believe that the testimony in the record will show that 
there were two periods of surveillance of Ballantine's. 

One was from July-August 1971, when surveillance was stopped, 
and again surveillance was picked up again in August of 1972, 
ayear later, whore it continued, I think, until November or 
December. So it wasn't a two-year period. 

I also believe that someone mentioned that there 
was surveillance conducted all over town. I don't believe 
that that was in the record. 

Mr. Duke also accused another Assistant United 
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States Attorney here of suborning a perjury of a witness, 

Mr. Lipsky, in the grand jury. That perjury was supposed 

to have to do with — 

THE COURTt I have a note up here which I will mark 

as Court's Exhibit 53. Motion is denied. 

(Court's Exhibit 53 was marked.) 

MR. LAVINx I believe the facts of that were 
that Mr. Lipsky had a telephone call between his lawyer, 

Mr. Gwinn, and Mr. Feffer, and it was agreed that Mr. 

Lipsky would not be prosecuted for what he talked about; 
and I think there was some evidence or suggestion that it 
was everything. I think the evidence was equally suggest¬ 
ive that it was narcotics and Mr. Feffer thereafter put Mr. 
Lipsky in the grand jury, and he read him his rights, 
and among his rights were the statement that, "Do you know 
that this evidence can be used against you in a court of law? 
Now, Mr. Duke would have you believe that, having 
this arrangement previously, Mr. Feffer having asked 
this witness in the grand jury about his rights, is suborning 

perjury before the grand jury. 

One general theme that I think ran through roost 

of defense counsels' summations, or the most that I can 
recall, is that roost of these witnesses came in here and 
lied, but there was also another strange thing that ian 
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through their summations# that these witnesses# some of them# 
Mr. Lipsky in effect didn't say enough. He was down with 
Mr. Catino, he heard conversations, and there was a complaint 
he didn't say anything aboutthose conversations# he didn't 
say what they were. You are also being told that he was 
lying about these things# that he didn't have them# but 
yet they are complaining because he didn't tell you the con¬ 
versation he was supposed tc have overheard. 

A lot of points were made, and I hope as I go 
through the facts# that I can clear them up. One thing I 
might say is that you heard a lot of talk here about 
smokescreens. A smokescreen in the Navy is when you are 
trying to hide something# and you blow a lot of smoke around 
so that you can hide what is going on behind the smoke# 
and in this case what is goingon behind the smoke is the 

» 

facts of this case# the evidence. 

. 

I would like to first touch on Mr. Conforti. 

I 

I am not going to stand here and try to tell you that what 
Mr. Conforti did when he called up Kaplan was justified# was 
legal#was right. X am not going to tell you that# but 
I am going to suggest to you that where you heard it from was 
that witness then, from Mr. Conforti when he was asked about 
it# and there wasn't one thing he was contradicted on. 

He admitted it. 
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I think that no matter how you want to character¬ 
ize what he did, it certainly wasn't right. He withheld 
information from the government, and he told you he did. 

He withheld the address or the telephone number of a fugitive 
in this case, a narcotics fugitive. That was certainly 
wrong. He should have told us that. 

But I think that we will show you that his 
testimony was truthful, because Mr. Conforti has only one 
thing to gain from testifying, as he told you, that his 
cooperation would be brought to the attention of a judge 
who was going to sentence him. This judge sitting here is 
going to sentence him. Mr. Conforti is admitting that he 
hasn't cooperated. 

If he was lying, and his main concern was his 
sentence, he would have said he would have lied about that. • 

He would have denied it, but he didn't. He told you things | 

I 

that didn't come out. He told you that he made a delivery 

I 

of a kilo and a half to Kaplan which he never told anybody 

j 

about in the government until he sat there in that witness 
stand. A kilo and a half of heroin he delivered to Mr. 
Kaplan. 

It was an interesting point. Someone asked him, 
on page 287, "Do you know when you spoke to that agent, that i 
Mr. Mileto had delivered narcotics to a hospital, to 
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Mr. Kaplan?" 

Mr. Conforti answered, "I delivered the narcotics. 

Not Mr. Mileto, I delivered them." 

It Is a perfect opportunity for him to say, "Yes, 

Mr. Mileto delivered them." Who is going to contradict him, 
Mr. Kaplan? Is he going to come here and say, "Yes, Mileto 
delivered the Kilo and a half to me, or Conforti the kilo 
and a half to me"? Ue is not going to do that, and 
Mr. Mileto isn't going to come in here and testify. 

I think that just points up the fact that what 
he testified to here on that stand was truthful. Ue just 
laid it all out. Ue told you what he did. Ue told you what 
he didn't do. Ue told you what he hid from everybody. 

Ue told you everything. 

If Mr. Conforti was so interested in putting people :.n 
to help himself, he could have done a lot better job than he 
did do. 

In other words, Mr. Mallah's lawyer got through 
explaining to you Conforti never had a conversation with 
Mr. Mallah. He admitted it, he never had a conversation 
with Mr. Mallah. 

If he was here for the sole purpose of zinging 
Mr. Mallah, he could have gone upstairs with tho $60,000 
that time. But no, he stayed down in the car, as he 












mbbx 7 

testifiedv eeing this man come down who he didn't know, 
and it turned out later, as Conforti told you, it was Ben 
Mallah. 

He testified about another incident in the 
Stage Delicatessen where a bunch of people were sitting 
around, and Mr. Barrett mentions something to him about 
mix; but he didn't mention a thing that Mr. Mallah said. 

Mr. Mallahdidn't say anything, so he didn't tell you that 

I 

he said anything. He told you the truth. 

Here is a portion of Mr. Conforti's testimony. 

It's on page 161: 

"Q How many times have you and Mr. Mallah spoken to 
each other? 

"A Just hello, and that was it. 

H Q That was it, nothing more than that to do with 
narcotics? 

"A No, I never spoke to the mem. 

"Q Did you ever talk to him alone? 

"A No, sir, we said hello and that was it." 

You have been told that you are the triers of the 
fact. You are. You are the only ones here who can judge 
the credibility of the witnesses. Take into consideration 
everything, but just listen or try to recall the witnesses 
as they were on the stand. 
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Recall Mr. Conforti. Was he hiding anything? 

He told you things that no one knew. Ue told you about 
the delivery of a kilo and a half which he could be indicted 
for. 

I would like to say one brief thing on protective 
custody. It's been brought out that either all the 
government's witnesses in this case are lying for reasons 
of their own or being paid to come up here and lie or are 
lying to protect members of their family, and that covers, 
as X counted, about six or seven people, and of course not 
including the officers who were on surveillance and the 
officer who was in the car. They are lying because, X 
suppose, they are police officers and it is expected these 
days that police officers are going to lie. 

But also recall the testimony of Mr. Mallah whon 
he took the stand. X will get to that later. 

You have been told what the government is going to 
say about its witnesses, that they don't select their 
witnesses. The government doesn't select its witnesses. 
They take people as they find them. These people, as I 
told you in the opening, were all members of the conspiracy, 

i 

all equally as guilty, all equally as involved. Not 
equally, but certainly culpable. 

Mr. Lipsky, Mr. Conforti, all involved. 












mbbr 9 


1 GIO 


It the government could pick their witnesses, they 
would pick people who are beyond reproach, rabbis, 
ministers, priestsi but rabbis, ministers and priests don t 
get involved in narcotics. It's people like Lipsky and 
Con£orti and Mtleto and Susan Weyl. It's the people that 
these people deal with. They pick them. The government 

doesn't pick them. 

I would like to briefly go through what I submit 
hasn't been done, the evidence in this case, and what is showr 
In 1970 Lipsky says he comes to New York and he 
starts living with Benny Fabre. In 1971 he meets Pacelli, 

meets him in a discotheque. 

Pacelli tells Lipsky, "I know what you done in 

Florida. You perjured yourself." 

Well, I don't know if those are the exact words, 

but anyway the implication is, "I know what you done," 
so he asks him in April of 1970 to go to an apartment at 
1420 Third Avenue and to make some money, there is going to 
be some money being made. 

Lipsky knows at that time that Pacelli is involved 
in narcotics. He goes up to the apartment some time in 
April of 1971. That night Pacelli comes into the apartment 
carrying the suitcase which he tells Lipsky contains, 

I think, it's 8 kilos or 10 kilos of pure heroin. 
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Lipsky stay8 in the apartment for ten days, ten 
to fourteen days he testified. During that time Mr. Pacelli 
comes up, removes packages, somstLmes once or twice a day, 
sometimes he skips a day. 

There were just minor bits of corroboration. 

He also testified that Mr. Pacelli told him to get the 
door strengthened to protect it, put some metal on the door. 
Mr. Lipsky testified he went to an 86th Street locksmith 
and he had the locksmith come down and put new locks on the 
door. There is the bill. You have seen it. Government 
Exhibit 12 for $90, install metal sheets on the door. 

It doesn't mean much, because it could be Lipsky's door, 
it could be Lipsky's narcdd.cs in the apartment, but that is 
just one of the pieces in the puzzle, ladies and gentlemen. 

Pacelli tells Lipsky to move into the apartment. 
Lipsky does so, and he starts paying the rent, and he pays 
the rent under the name of Wilfredo Cintron to Mr. Stanley, 
to Mr. Stanley who identified him. lie starts paying the 
rent. Another small piece of insignificant evidence, just 
a piece of the puzzle. It doesn't mean anything by itself. 

He also tells you that he had a telephone put in 
in the name of Harold Stella, and he pays the telephone 
bills. Another piece of insignificant evidence. It 


could be Lipsky's 
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He alao tells you that during that first period 


of time he went to Pacelli's apartment, Pacelli's girl 
friend's apartment, where they picked up the narcotics 
paraphernalia. Hot that paraphernalia, but something 
similar, mixing equipment strainers, thermometers, sealer 
machines. Then he brings it back to 1420 Third Avenue. 

Shortly after moving in, Mr. Pacolli first instructs 
Mr. Lipsky howto dilute or mix narcotics. Lipsky testified . 
n detail just what that procedure involves, straining the 
heroin and the mix through a strainer, mixing it up, bringing 
it back, putting the end product, diluted heroin into plastic 
bags which were sealed with a sealer of that type there. 


a heat sealer. 


The bags they used were 1/2 kilogram bags. 


That 



is 1.1 pounds of heroin, cocaine, or whatever it is. 

During that first month, the first period Mr. Lipsky i: 
also instructed by Paeelli how to test narcotics, and he went 
into detail on that, the varius tests for heroin, the acid 
test on the upside down coke, on a whiskey glass, and the 
thermometer which Mrs. Rosner went into detail about. 

Mr. Lipsky also testified that Paeelli instructed hir 
or he knew that you test for cocaine by rubbing it on your 
gums. You rub some on your skin. If It dissolves, it's 
cocaino, it's good quality. 
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After a while, Mr. Lipaky, on Pacelli'a inatructiona,| 
begins deliveries, and they have a pattern. This pattern, 

it has been suggested, is too pat. You have been told that 
it's always the same. 

Of course, it's always the same because it's a 
very good way to deliver narcotics. You get a key to a 
car, someone else's car, especially someone else, not the 
buyer, not the seller, but someone else's car, a stolen 
car. Get the registration, get a phony registration, 
get a set of keys. Take the car, put the narcotics in, 

park it somewhere. That is better than walking around carryljng 

narcotics. It is better than walking into the hippopotamus 
with half a kilo of heroin on you, and to give it tomsone and 
walk back out and you both take a chance of being arrested. 

This way only the runner, in this case Lipsky, 
is taking the chance. He goes to the apartment, picks up the 
heroin or the cocaine, puts it in the car, and parks it 
somewhere, goes back and gives the keys to the person. 

The person who has the keys can go down to the car 
at his leisure, and he just can watch, watch fora little 
while, and if there is no one around, he can pick up the 
narcotics. If there is anyone around, it is not his 

car, it is someone else's car. 

Of course, the procedure would differ whether 
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they were buying or selling narcotics. If they were 
selling narcotics, they would use the person's car. 

They would take the keys from the person who was buylngthe 
narcotics, put them in that car, park it somewhere, give 
the keys to the person. 

If they were buying heroin or buying cocaine, 
the procedure would be a little different. The person who 
was selling it, in many cases Mr. Mileto, would supply 
the car. 

Mr. Lipsky also testified that in the latter part 
of 1971 the stash was moved for many reasons to the 
apartment of Susan Weyl down in 9th Street. 

You heard Susan Weyl testify that she asked 
Pacelli for some money,and she asked Barry, aid she saw 
both of them come up there with packages. They both talked 
about heroin, and heroin was mixed and tested in her apart¬ 
ment. 

After a while Mr. Lipsky had also added other 
details, other jobs to perform. He accompanied Pacelli to 
pick up money from sellers of narcotics, to pay buyers, 
and he would oxchange that money in banks, small bills into 
largo ones, small bills into hundred-dollar bills. That 
way youoould get a lot of money in a small package. This 
is $8,000 in this package, for instance (indicating). 
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Starting in May and June of 1971# there is a 
series of transactions involving exchanges from Lipsky 
to the barbership to the social club on 115th Street to the 
Hippopotamus, the Yellowfingers Cafe* and while this was 
going on, wtile Lipsky is beginning to start delivering 
narcotics, his co-equal, if you will, almost co-equal on 
the other side with Mr. Sperling, Mr. Conforti, is first 
starting to be broken into the narcotics business. 

He has been established as a worker for Louis 
Mileto, Conforti, and in June of 1971 Mileto starts leaving 
stuff there in his station, mix, as he tells Conforti. 

Mileto and his wife, Cecile, start visiting the station. 

Conforti testified to that. Cecile Mileto 
testified to that. Cecile stayed outside, and Louis 
Mileto went inside, mixed up some mix. ' The evidence 
doesn't indicate it was anything other than mix at that 
time. He puts it in paper bags and leaves the station. 

At one time Conforti told him he wanted the packages 
out of the station. He has started to worry to Mileto, 
and he begins moving the packages. He moves some four of 
them tc Conforti's house, to the basement. Those packages 

9 

later turn out to be heroin, mixed heroin, and he moves the 

rest of tie mixing equipment to an apartment in Queens, 

the apartment of Zelma Vance, a girl Louis Miloto met downtown 



















mbbr 15 
in Pemblo's . 


ieifi< 


He puts them in this trunk, the trunk that Mrs. 

Vance recognized. 

But Conforti says he is worried, he wants to be 
introduced to the person that Louis is working for. 

Zn case there is any problem with the narcotics, what should 
he do with them? 

So Mileco takes him down once to the barbership 
on 57th Street where he points out Sperling, takes him down 
on another occasion where Conforti is introduced to 
Sperling in the barbership. 

Some time in the middle of July Mileto asks 
Conforti to accompany him to Philadelphia. On their way 
down there, Conforti is driving the car, they are stopped for 
speeding. Conforti says Mileto was very nervous. He 
finally told him he had a kilogram of heroin in tbs car. 

They do get to Philadelphia where Mileto picks up 
$60,000 in a package with silver and green stripes. He showt 
the money to Conforti. 

They drive back up to New York} there is a conver¬ 
sation between Mr. Mileto «.nd Mr. Conforti. Conforti says, 
"Who is the money for, Herbie?" Then Mr. Mileto said, 

"No, it's for Benny, Herbie's partner." 

And he goes on to describe, at Conforti*s urging, 
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what benny's role in this thin? is. 

Who is Denny? Denny is the guy. Mileto tells 
him, that is Herbie's backup men for the money, the backup 
money for junk in case he needs to buy — in case Mr. 

Sperling needs money to buy stuff. 

They go back up to New York. Mileto makes a ctll 
to Sperling, tells Conforti he needs $17,000 more. Ue goes 
to 125th Street. 

Conforti meantime Is given $6,000 which is to be 
exchanged at the banks for large bills. These are the 
small bills that were in the $60,000. 

They go down to 5 Spring Street. You heard a lot 
about 5 Spring Street, Mr. Sperling's house. Mileto takes 
the package containing approximately $77,000. He takes it 
upstairs. Conforti is sitting downstairs. 

A few minutes later someone comes down — Conforti 
doesn't know who it is at the time — with the package. 

He recognised the package under his arm. Ue asked Mileto. 
Mileto comes down and lie asks him, "Who is that?" 

Ue says, "Thetis Denny Mallah." 

And Mr. Conforti Identified Mr. Mallah in the 
courtroom as the man he saw that night coming downstairs with 
the package. 


During the summer of 1971, Cecile Mileto also 
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testified that she went with her husband, Louis, while 
he made deliveries of packages to places, a lot of packages, 
Wetson's Diner, a package to a man in the diner, Eva's 
Lounge, a package which she looked into before Louis de¬ 
livered it, which contained white powder. 

During that summer she and her husband, Louis, 
go to 5 Spring Street, and in the apartment is Josephine 
Sperling, Herbert Sperling, and the defendant Benjamin 
Mallah. On the kitchen table Mrs. Mileto testifies there 
were eight to ten bags of white powder which Sperling was in 
the process of putting in a shopping bag. Mallah asked 
Sperling if he was going to have enough money for this. 

That is all the conversation. 

Cocile and Louis Mileto leave with the shopping 
bag. Louis never tells her what is in the shopping bag. 

She sees the white package. He never says whether it's 

» 

heroin. The bags never come upstairs to Cecils Mileto's 
house. 

She also testified that she and Louis are going 
frequently to Ballantine'a in 1971 in the summer. She 
identified the defendant Alfred Catino. The defendant 
Alfred Catino she said, if you recall when Z asked her, 

"Do you know Alfred Catino," she said, "Who is Alfred Catino?' 
Al, she knew him by the name Al. 
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You will also recall the testimony of Zelna Vance, 


the girl in Queens,.the girl whose apartment Louis Mileto 


was using as a stash. 


I don't think anybody ascribed 



any raotices to Mrs. Vance for testifying her. No one 
mentioned she was getting paid. She wasn't here to lie 
or to protect herself, but she corroborated very important 
parts of the story. She corroborated much of what Conforti 
said up to that time about the trunk, about the moving in, 
about Louis coming there, about Louis using the apartment 
as a stash, although he told her he was using it for 
gambling, that he was a gambler. lie had her leave the apart* 
ment that night while he used the apartment. 

She also testified that she recognized, because she 
had met him, Mr. Sperling's voice on the telephone who used 
to call asking for Louis. 

It is in the apartment that Conforti, like Lipsky, 

Is first instructed in how to mix, how to test heroin. On one 
occasion when he is mixing, Mr. Mileto opens the trunk, and 
inside is 8-1/2 kilograms of pure heroin. This sounds 
incredible, doesn't it, ladies and gentlemen, 8-1/2 kilo¬ 
grams of pure heroin. 

« 

First of all, Conforti testified that one was 
tested, and eventually one ends up right here on this table. 
It's a kilogram of heroin, ladies and gentlemen. 
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He also teaches Conforti how to nix, the same 


procedure, mixing it up six or seven times so that you can 
dilute pure heroin into seven kilos. You take a kilo of 
pure heroin and dilute it into approximately 7 kilos or 
5, so that it can be spread out even more on the street. 

He testifies that he delivers the four packages 
that are in his apartment. 

So what do we have in the puzzle so far? ; 

• * i 

Pacelli is using Lipsky as a worker. Lipsky is living in • 
the apartment in Third Avenue, he is delivering narcotics, 

t 

he is mixing,he is testing, and eventually Susan Weyl is 

I 

a stash. 

Sperling and Mallah and Louis Mileto, Joseph 

, i 

Conforti and Zelma Vance form the other side of this con- 

I 

spiracy. They get together. Lipsky and Pacelli go 

* 1 

to Ballantine's Barbership on occasion. 

I 

We have heard a lot of talk about these two j 

I 

photographs here. What do they prove. Government's 

i 

Exhibit 8? Cecils Mileto identified these. The ones 

j 

under thisthing are her writing. She identified Herbie, 

i 

Louis, and that's all. This is Ballantine's Barbership. 

I 

Mr. Lipsky said that's Herbie, that's Louis, that s ( 

t 

Pacelli, and again it's Ballantine's Barbershop. What 
does it prove? I don't think there is much doubt about this 





V 









mbbr 21 


IK 22- 


he was introduced for the first time to Mr. Lipsky. 

Shortly after that time, within a few days, they 
go back down to Ballantine's 3arbershop, and Pacelli is 
observed by Lipsky talking to Benjamin Mallah, Louis 
Mileto, in front of the barbershop, and Herbert Sperling. 

He doesn't hear their conversation. He doesn't know what 
they are saying. They are talking; that is all he 
testified to. They are talking in front of the barbershop. 

If he was really interested in putting these people 
in, he would have added a little bit, "I walked by, I heard 
him talking about junk." 

He didn't do that, ladies and gentlemen, because 
that is not what he heard and that is not what he testified 
to. All he testified to was what he uDserved, Mr. Mallah, 
Mr. Sperling and Mr. Mileto and Pacelli in conversation. 

Mileto comes over and says to Lipsky, tells him 
there is an old black Ford on Spring Street. Black Ford, 

very insignificant point. 

Lipsky goes down to Spring Street, picks up the 

black Ford, takes it to 1420, puts a half key of coke in it, 

t 

goes to 57th and First and gives the keys to Mileto at the 
Optimo Cigar Store. 

That same black Ford, you will recall that Mr. 
Sperling told Conforti that Louis Mileto was using that as 
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a safe car, but Conforti said, "That is my car." 

I don't know if it's the same car, a black Ford, 

• • ... ‘ \ 

a beat-up black Ford. 

May and June of 1971 Lipsky meets the defendants 
Catino and De Franco, and they pick up mix. In June and 
July Lipsky goes to a social club on 115th Street between 
First and Pleasant Avenue, not on 115th Street, not the 
whole 115th Street, but 115th Street between First and 
Pleasant Avenue. Inside the club Pacelli introduces Lipsky 
to Catino and John Fazzalari. There is no transaction 
that night. 

Shortly after that Lipsky and Pacelli go to the 
club. Pacelli has a conversation with Catino and 

Fazzalari. Lipsky doesn't hear the conversation. 

Some people are going to complain that he should 
have heard it, he should have said something. If he did, 
he would be a liar. If he didn't, he wasn't there. You 
can't have it both ways, ladies and gentlemen. He is just 
telling you what happened when ha was in the club. 

Pacelli tells him, "I am going to mix up some junk. 
They get a red Chevy, and the seune procedure — it’s very 
boring. It's very boring, the same procedure. Un¬ 

fortunately, that is a good way to work business, ladies 


and gentlemen. 
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But this time, this is early in the proceedings, 
and Lipsky is not that familiar with the operations, the 
testing, the mixing of heroin. They drive up to 
1420, and they mix up 3 or 4 kilograms of heroin, Pacelli 
and Lipski, in the apartment. They seal them in half kilo 
bags. Lipsky, carrying the bag, goes downstairs. 

Pacelli is driving by in a car. All this minute detail, 
it is incredible that someone could sit here and make all 
of this up. 

Pacelli is going by, sees a man. lie points to 
Lipsky, he drives by, comes around again, and Lipsky gets in 
the car. 


In the club, Pacelli gives the key to Catino, the sam 
red Chevy. There is another deal with the red Chevy. 

This time Lipsky goes alone to 1420 Third Avenue, mixes up 
2 kilograms of heroin, gives the car keys and registration 
to Pacelli, who goes over to Catino. 

There is no testimony there that Mr. Catino observec 
Mr. Pacelli give the keys to Catino. That is a minor, 
insignificant point that Mr. Lipsky, if he was adding things, 
and he was making this all up, could have very well added. 

During the summer months of 1971, there was sur¬ 


e 


veillance in the barbershop by officers of the Police 
Department. That is when they take these pictures here. 
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and the pictures in Government's Exhibit 60. These are 
just blowups of pictures in Government's Exhibit 60. 

The pictures in Exhibit 60 were taken in 1971, 
and there is Pacelli of course, Mileto, Herbie Sperling, 
and Sonny Goldstein. 

On the same day, July 16, 1971, Mr. Mallah and 

i 

Mr. Sperling are in front of the barbershop standing next 
to the pole. On the same day, Mr. M/J-ito was in front 
of the barbershop and Mr. Sperling is getting into a 
Cadillac in front of the barbershop. 

There is Mr. Mallah in front of the barbershop 
and Mr. Goldstein is there. Mr. Pacelli is there in 
front of the barbershop. 

On August 2, 1971 there are a lot of pictures of 
Mr. Mallah in front of the barbershop walking up and down 
taking bets. In the fall of 1971, as you heard Miss 

Weyl testify, she wants to make some money, so she gets 
Mr. Pacelli to have Barry Lipsky move the stash to her 
apartment in 9th Street. They come up there with packages, 
and they are mixing on occasion, and they are testing on 
occasion. 

What is Susan Weyl's motive to lie here? They 
try to ascribe something to her. Some of the motives they 
try to ascribe are the fact that Miss Weyl was living with 
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Mr. Lipsky# and they were lovers# and I suppose you are 
to infer they are out to protect each other. 

"Q Isn’t it a fact# Miss Weyl, there was a man 
called and identified as Mr. Lipsky's probation officer? 

"A No, I don't recall that. 

"Q Do you deny that that happened? 

"A I said to him# ray recollection, I don't recall." 

You heard yesterday the probation officer who 
came in here# who is in no one's pay. He testified, he 
said# "I never called that apartment." 

What else was there? A girl that came on here 
yesterday and testified that in her circle Susan Weyl has 
a reputation for being a sneak and a liar# and Susan Weyl 
told her that Lipsky and she were living together, and they 

were in love. Do you recall I showed her this picture# 

/ 

which is a group wedding picture# Government's Exhibit 7. 

I asked her, "Could you identify any of the people in 
here?" 

She said# "Oh# yes# oh# yea# that is Vincent 
Pacelli and Bruce Gordon." 

I kept giving it to her". She kept looking, 
she couldn't identify anybody else. Mr. Lipsky is standing 



hero in the corner. 

The two people she identified were Mr. Pacelli and 
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Mr. Gordon. Mr. Pacelli she said she had known for three 
or four years. Mr. Gordon, there is a picture of him 
here. Government's Exhibit 64. Bruce Gordon is in the 

front of Ballantine's Barbershop, and along with him in the 
immediate proximity is Mr. Sperling and Mr. Goldstein, and 
Mr. Barrett is against the pole, and there is Mr. Sperling 
with his arm on Bruce Gordon's shdulder. 

These are the people that think very little of 

i » 

Miss Weyl, the people that hang out with Mr. Sperling down 
at the barbershop and with Mr. Pacelli. Of course they do. 

In tho latter part of 1971 Upsky returns to the 
club where he is introduced to the defendant De Franco, 
and there ae two deals involving a white Cadillac this 
time. That is just because Lipsky likes to change the 
color of things. This time Mr. De Franco is the one that 
usually hands him the keys in the latter part of 1971. 

De Franco hands the keys directly to Lipsky, tells him where 
the white Cadillac is, and Lipsky goes to Susan Weyl's apart¬ 
ment this time, where the stash is, picks up half a key of 
cocaine, drives the car to First Avenue between 90th and 
91st Street. lie changed something. He didn't drive 

back to the club this time. He parked on 90th and 91st 
Street, takes a cab to the club, goes inside. 

He couldn't remember whether he gave the keys to 
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De Franco or he gave them to Pacelli and he saw Pacelli give 
them to De Franco. 

That night he goes back to the club after Pacelli 
in his presence, in front of Mr. De Franco, arranges the 
payment of $5,500. 

lie testifies he goes upstairs, inside the first 
floor apartment, which he described to you — I can't 
remember whether it was the right or the left — as 
De Franco told him. It was Mr. De Franco and Mr. Fazzalari 

counting money. 

They gave the money to him. They said, "Why don't 
you run it down?" 

lie counted it, $5,500, took the money, and he 
exchanged it from small bills, which it was, into good money, 
hundreds and fifties. 

In November or December of 1971, De Franco again 
gives the case to Lipsky in the club. Again Lipsky goes 
to Susan Weyl's apartment where the stash is, mixes up a 
key of cocaine, drives back to the club, gives the key ^o 

Do Franco and leaves. i 

This is incredible» this is incredible. When I told 

you this was a massive conspiracy to distribute heroin and 

cocaine. 


In November of 1971 there is another transaction 
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this time involving a Pontiac Riviera or a Buick Riviera 
or Pontiac. Again Lipsky gets the keys in the club from 
Catino from Pacelli who got them from Catino, and he drives 
down to Susan Weyl's apartment. It's a key of coke this 
time. Lipsky also testified that he tested all the heroin, 
mostly all the heroin. Ue testified that some tiroes it 
was a good source and he wouldn't test it as thoroughly 
as they would test it from someone who wasn't a good source. 

If it wasn't a good source, they would give it 
the thermometer test, the boiling oil. If it was a good 
source, they would just do the acid test. 

Anyway, was random sampling. 

Probably one of the most interesting transactions, 
which I think highlights everything else in these trans¬ 
actions, is the transaction of October 1971. Pacelli 
and Lipsky are in a cafe on the east side, Yellowfingers. 

You have heard that name. Pacelli meets there with 
Nicholas Lugo. Pacelli comes outside, tells Lipsky 
to go to 1420 Third Avenue, mix up half a kilogram of co¬ 
caine, put it in the car, drive it to 106th Street, and give 
it to Nicholas Lugo. 

Lipsky does as he is told, goes up, gives the keys 

to Lugo. 

Shortly after that, Pacelli complains that 
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Lugo is dealing with people he doesn't trust. Now, you 
have been told that Lipsky found this out so he tailored 
his story to fit that. Only there is one thing. When 
Agent Salvemini arrests Lugo on the 19th of January 1972, 

Lipsky testified that he was in the Autopub that night, 
not knowing about the arrest. He walked in, Pacelli told 
him there was aphone call, and Nicholas Lugo has been 
arrested, and that he has to go take Cheryl Lugo down to 
see about getting Nick Lugo out, a friend of the family. 

Nothing wrong with that, only it certainly corrobor- ' 
ates Mr. Lipsky, doesn't it, because the bail bondsman, 

Mr. Bertolino came in here, identified Mr. Pacelli, 
identified him as the one who came down with Cheryl Lugo that ^ 

time to put up bail. 

Did Mr. Lipsky make that up, ladies and gentlemen? 

f 

Was this a figment of his imagination? 

In addition to these Catino transactions and | 

i 

i 

De Franco transactions in late 1971, November and December, 
Pacelli and Lipsky go to the barbershop, park a block away 

this time because it's hot. ' • 

Pacelli leaves, comes back. There is a gray 
Thundorbird with a black top which he tello Lipsky is parked 
in a garage. He tolls him there is two kilos of heroin in 

the trunk. 
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Lipsky goes to the car* which is parked in the 
garage, takes the keys, drives the car down to the stash, 
puts the stash in Susan Weyl's apartment, four-1/2 kilogram 

bags. 

He drives back, drives the Thunderbird back in the 
garage, goes to the barbershop. Pacolli is outside again 
talking to Mr. Mallah and Mr. Sperling, and Mr. Mallah 
testified he had never seen Mr. Pacelli until the pretrial 
conference here. Mr. Lipsky is making all this up. 

lie is not making up conversations, but he is making 
up seeing Mr. Mallah talking to Sperling and Pacelli. 

After this transaction, Mr. Pacelli goes down with 
Lipsky to Spring Street with $20,000 which Pacelli takes 
upstairs, evidently to give to Sperling. Lipsky doesn't 
know because he didn't go upstairs. His function is to 
stay downstairs. Us doesn't meet the people. 

There is another transaction prior to Christinas 

‘ ’ I 

1971. 

I 

There is also a transaction involving Juan Serrano 

j 

i 

also known as Juan Negron. • 

This is a picture of Mr. Pacelli and Mr. Negron and 

I 

Benny Fabre. This picture was identified by Mr. Lipsky. 

This transaction takes place in the Bronx, in 

There are two transactions. One 


Shakespeare Avenue. 
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* 




eventually ends up down in the barbershop. 

In 1971 Lipsky is instructed by Pacelli to go 
into a bank and buy two savings bonds for Sperling's kids, 
Nick Sperling and Gus Sperling. Remember the bank teller 
who came in here and testified. She identified a picture 
of Lipsky. She remembered this because Sperling meant 
little bird, and she remembered selling these to Mr. Lipsky. 

Either Mr. Lipsky was giving Mr. Sperling presents 
or Pacelli was giving Sperling presents. What difference 
does it make? It made a lot of difference. First of all, 
it showed that Mr. Pacelli knew Mr. Sperling. It showed 
that Mr. Lipsky might have known Mr. Sperling, though 
Mr. Lipsky says he didn't know Mr. Sperling, never met him, 
had seen him a lot. Is he lying about that? 

Lipsky also testified about changing bad money to 
good money. The teller came in, Gertrude Keenan, and 

identified Lipsky as the person that changed on occasions, 
as she can recall, amounts of up to $2,000 from 20s and 
10s to hundreds and fifties. 

Again, just before Christmas in 1971 Cecile 
Mileto was down ih Spring Street, and Sperling and Mallah 
are sitting themselves at a kitchen table. Sperling is 
counting money, tells Mallah — this is Cecile Mileto's 
testimony — "$75,000 is not too bad a haul.” 


♦ 

I 


I 

I 


\ 

r 

* 

i 


* 




r 


i 



mbbr 32 


1^3 

She sat here and told you that Mallah didn't say 

anything. If she was lying why couldn't she add a little 

\ 

bit? But she wasn't. 

Mr. La Rossa went through a long dissertation 
about Mrs. Mileto's past history. Why did he find all 
that out? He found out from Mrs. Mileto, from that stand. 
I would just like to read you some of the questions and 
some of the answers: 

"Q Tell me, Mrs. Mileto, were there periods within the 
last few years that you really have no recollection of 
because of drugs? 

"A Yes, there are a few. 

"Q In fact, there are times that just are a blur to 
you at this time as you look back? 

"A No, I have had blackouts and passed out, things 
like that, many times. 

y 

"Q 00, what does that mean? '! 

"A Overdose. 

9 

"Q You have also attempted to take your life, haven't 

you? 

"A Yes, sir, I have." ' 

This one about delivering the money to the cops, 
$7,000, this bribe money: 

"Q And then you got out of the car after driving to 
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New York and passed out on the street, right? 

"A Not yet, crawled across the street." 

That is Mrs. Mileto's answer. This is the woman 
that is coming in here lying. Does that sound like 
the testimony of a person who is lying, who is hiding 
anything? You have seen her on the stand. You be the 
judge. 

Another thing about her habit, "Q All the drugs 
that you told us about that you took over the years, you did 
so without a habit? 

"A No, I didn't say that. I did have a habit, a 
very bad habit at one time. 

"Q How many bags a day did it grow to? 

"A $85 a day. 

"Q And you had to earn that $85 a day by illegal means; 
is that right? 

"A Yes." 

Does that sound like the testimony of a person 
who is coming in here lying, wh>is hiding things? A person 
who said she didn't even want to be here and testify. 

Reginald Williams, what is Reginald Williams' 
big interest in this case? Is he getting paid? 

No, ho is not getting paid. He i3 one of the ones 
who is here because he is going to cooperate, and that is 
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going to be brought to the attention of the Judge who 
sentences him, so he has a motive to lie, everybody has 
a motive to lie. 

lie testified he met Sperling in 1971 down the 
barbershop, and on a few occasions had the transactions 
involving him, Louis Mileto, out in Queens, Barney Barrett 

inside the men's room of the Gold Rail Lounge, where he 

\ 

receives half a key of heroin which he injects into his 
arm, goes back uptown and sells it. 

HR. MITCHELL: Your Honor, I am going to object. 
THE COURT: What are you objecting to? 

HR. MITCHELL: The testimony. It's not in the 

evidence. 

THE COURT: If it is not in the evidence, the 
jury will disregard it. 

MR. LAVIN: Mileto, during the late part of 1971, 

September, October, November, was storing the narcotics 
in Zelma Vance's apartment, the one who testified here. 

He was making deliveries from the apartment, making pick¬ 
ups. 

In February, as Special Agent Pope is negotiating 
with a Mark Reiter, another name, for a purchase of heroin, 
a kilogram of heroin for $30,000, surveillance observos 
Reiter meet with Mileto. 















1 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1636 

mbbr 35 

Eventually, on February 10th thdre is a sale. 
Special Agent Pope buys a kilogram of heroin for $30,000. 

At the same time Agent Stromfeld arrests Louis 
Mileto, who is hiding in the seat of a cAr.' He calls 
up Zelma Vance. She testified, "That is what he told me, 
he was hiding in a car and some cowboy arrested him." 

Meanwhile that night, Conforti is in the apartment, 
he is worried because Mileto has been arrested. He doesn't 
know it. He calls up Herbie Sperling, and he is told to 
take all the stuff out of the apartment. 

lie takes all the junk out of the apartment, goes 
downtown to Sonny Goldstein, gives him the junk, goes home. 

Next day Herbie Sperling calls himtp, "Get that 
mix and stuff and equipment out of the apartment." 

He goes back up and takes that out. Louis Mileto 
gets out on bail, comes to Joey Conforti's house, and he is 
very upset. He is upse* because there has been some extra 
junk in the apartment. He has been holding out. 

They go down to Spring Street. Inside Spring 
Street, as Conforti arrives later, Mileto, benny Mallah 
again, and Sperling are arguing. It's mostly Sperling and 
Louis. Sperling is chewing out Louis for holding out 

on him, for stealing from him. Mallah and Conforti over¬ 
hear it. 
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It's after this time that Conforti begins working 

I 

« 

directly for Sperling, begins mixing in motels in Long , 

Island and Hew York, the Skyline Motor Inn, the apartment 

| 

on 54th Street, and these motels, the Bar Harbor and the 
Gateway. 

Two of those motels are swept after Mr. Conforti's 

* l 

j 

arrest, and they turn up traces of heroin, as does Mr. 


Lipsky'8 apartment. 

i 

Conforti testified he mixed two, two and a half 

| 

kilos of heroin for people such as Jack Spada and Schworek, 
Sonny Goldstein, and this stuff is picked up from Sperling 


and delivered back to them by one of Goldstein or Schworek. 


It's mostly Conforti’s job just to stay there and mix the 


heroin. 


In 1972, surveillance again in the barbershop is 


picked up. These photographs are all of the surveillance. 
You heard Patrolman Lino and Sergeant De Luca testify about 


a conversation that he overheard while he was secreted in the 


trunk of this automobile. 


You have been told that is so incredible that 


a man who is inside that trunk could hear that, and frankly 
you were even told that Lino made it up, that he lied about 


it, thare is no such conversation. 

i 

Look, here is the car, hero is Mr. Mallah, 

f 

i 
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here is Mr. Sperling (indicating) . This is living proof. 

3 

There they are outside, standing by the pole. There is 

4 

no doubt about that. Mr. Mallah identified those and 

5 j 

other people identified those. 

6 

Is there any doubt about the car? Here is 

7 

a little picture. Here is Sergeant De Luca parking the 

8 

car, a picture of parking the car on another occasion in front 

9 

of the barbershop. 

10 

In that conversation, a gambling conversation. 

11 

Herbie Sperling, "I got to have stuff." 

12 

Mr. Mallah, "Don't worry about it. I will see the 

13 

people later on." 

14 

Sporling, "50 thou, right?" 

15 

Benny; "Yeah, right, 50, 50." 

16 

Herbie: "But I got to have it by tomorrow." 

17 

Benny: "Don't worry about it. I am going to see 

18 

the people later this afternoon, tonight, or tomorrov. 

19 

Don't worry about it." 


Herbie: "I need the stuff. I got to have the stuff, 

21 

Mallah: "Don't worry about it. I will have it. 

22 

If the people are straight, if they are not on ..the run. 

23 

I will got it." 

2A 

That never took place, ladies and gentlemen, it's* 

25 

1 

just made up? It's made up to fit the testimony of all the 
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other people who saw Mr. Mallah talk about receiving money, 
transferring money, being in the presence of narcotics 
when it’s being delivered? 

MR. LA ROSSA: Objection. 

MR. LAVIN: Mr. Catino is arrested — 

THE COURT: If the objection relates to whether or 
not this ia in the evidence, I will remind the jury of 
what I said so many times before, that the evidence is that 
which they recall which was given from the witness stand. 

MR. LAVIN: Conforti is arrested on April 13th. 

In the trunk of the car he?s got everything, the heat sealers, 
everything he used to mix narcotics, strainer scales, 
sealers. He has all this lactose which he used and 
roanita, which he used to mix narcotics. He also has a 
centigrade thermometer. 

Mr. Catino is also arrested, and he is arrested with 
eight thermometers. They are all Fahrenheit thermometers. 
There has been testimony that they won't go up to the scale 
that a centigrade thermometer would go up to. 

The government didn't put these in Mr. Catino's 
hand. He had them. They didn't ask him to carry them. 

He had them. What would a man who is not a chemist know abou 
Fahrenheit and centigrade thermometers? Maybe he bought 
them by mistake, ladies and gentlemen. You hoard the 
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chemist who testified here yesterday. I asked him what 

these are used for. 

I said, "Were they chemical thermometers?" 

Ue said no. What could they be used for? He 
said, "Well, they could be used in biology, physics," 
and he sail "You can put them in your refrigerator." 

Are you going to put that in your refrigerator? For what? 

He has eight of them, ladies and gentlemen. He 
is arrested with eight of them. Maybe he has eight 
refrigerators. 

On April 13, 1973 an indictment is filed in this 
courthouse, 73 Criminal 330. It charges Benjamin Mallah, 
Herbert Sperling, Joseph Conforti and others with conspiring 
to violate the federal narcotics laws. On a docket entry 
it shows that the indictment was filed April 13th, and a 
bench warrant issued. A bench warrant was issued the 
same day. That is for Mr. Mallah's arrest. Mr. Mallah is 
not in New York. He is down in Florida. 

On April 15th ho goes downstairs, comes upstairs 
and tells Nancy O’Malley, "I have got trouble," and he 
leaves. He packs his bags and leaves. 

Ho told us that is because there was a bookmaking 
warrant for him in Florida. It's two days after he is 



25 


indicted for conspiracy in New York to violate the narcotics 
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laws. He testified that he made phone calls to 

New York on or about April 16th, talked to the Stage. He 

believes he talked to Mr. or Mrs. Goldstein, that is. 

Sonny Goldstein, Sonny Gold, who also was indicted in the 
same count. 

MR. LA ROSSA: Objection. 

MR.LAVIN: It's in evidence. 

THE COURT: The objection is overruled. 

MR. LAVIN: But yet he doesn't know he is in- 

dieted. Mr. Sperling is indicted. All the people that he 
has been associated with down at Ballantine's Barbershop, 

Mr. Sperling, Mr. Golddein, and others are indicted, but 
he doesn't know anything about it until he comes back to 
New York and he is arrested, and he is arrested in his 
apartment. 

» i 

In his apartment he has a lease in the name of 
Morris Geller; he has bills in the name of Morris Geller, 
which he pays cash for. lie has a Master Charge application 
in the name of Morris Geller, and he has an identification 
card in the name of Morris Geller with a bankbook. On 
the identification card he is wearing a toupe and he is 
wearing a mustache. 

* 

lie told you he did all this because he couldn't 


get credit. He didrft want to establish credit. 
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Ladles and gentlemen, that story is incredible. 

The reason Mr. Mallah, we submit, changed his identity was 
because he knew he was wanted. He knew there was a warrant 
out for his arrest since April, and he was afraid he was goinc 

to be caught. 

At the same time he is arrested he has approximately 
$8,552. $7,300 of that is in hundred dollar bills. 



lie has that on him. This is the man that owes judg¬ 

ments to Household Finance. He happens to have $8,500 
on him. 

He also has identification in the name of David 
Barton, identification which he denied at the time of his 
arrest ever using; but he went through an elaborate story 
up here on the stand telling you he did use it down in 
Florida. 

He also told you that the agents stole the money 
from him. That is the best game in the world today 

MR. LA ROSSA: Objection. 

THE COURTt That is argument. The jury will 
draw its own inferences from the testimony as given. 

MR. LAVIN* That is the greatest game in the 
world today, ladies and gentlemen, blame it on the govern¬ 
ment, blame it on the government. 

He says he had $9,700, he can't understand what 
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happened to it. He signed a receipt for $6,500. The 
agent testified that Mr. Mallah counted the $8,500 in front 
of him, never said a word. 

He testified, "I didn't say a word, I didn't say 
a word on my arrest. I didn't say a word when I filled 
this out. I told my lawyer about it." 

Just another little piece of blame it on the govern¬ 
ment. 

Let's see what Mr. Mallah testified to on the 
stand, what he did. 

He went to the barbershop often in 1971 and 1972, 
never met Louis Mileto, never knew Cecile Mileto, never 
was at 5 Spring Street. He know Herbert Sperling well, 
went out with him occasionally socially, never was at his 
apartment at 5 Spring Street. 

Stupid, stupid question, "Did you ever give 
furniture to the Miletos?" 

No. He was a bookmaker. 

"Did you ever have a conversation?" Never had that 
conversation with Sperling in front of the barbershop. 

It was all made up. He never used the word 50 thou. 

Sperling never gave him $75,000 in an attache case. He 
never got $60,000 in a package up at 5 Spring Street 
because he was never up in 5 Spring Street. He didn't know 
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Spada. 


So what happened this morning, ladies and gentlemen? 


Sergeant DeLuca gets on the stand — it's not very important J 
at the time but it becomes important — and Sergeant De Luca 

| 

says in 1971 he was tailing Benjamin Mallah down from the 
barbershop, and he saw him meet with Louis Mileto. Big 
deal; it's not important at the time. lie met with Louis 


Mileto. 


It becomes important only when Mr. Mallah takes the 


stand and denies knowing him. 


This is the man that is 


delivering narcotics for Sperling, and he denies knowing 
him. 

Why did he deny knowing him? Because that 
would implicate him. And the 15-year old boy that took 
the stand this morning, and the motives were implied to him. 
He got on the stand and all he said was, "Yes, I went to 
Mr. Mallah's house and I picked up a couch with my old man. 

I seen him down in 5 Spring Street. I seen him in the 
barbershop talking to Louis Mileto." 

If he is lying, who is paying him to lie? 

Every witness who has testified in this case has had motives 
ascribed to them. Either they are getting paid by the 
government or they are stealing money from the government 


or they are lying to protect themselves. 


Mr. Lip3ky i3 


l 
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lying, the whole testimony is an incredible amount of lies. 
Where are they getting all the information they are using 

against Lipsky? You heard it first right from his mouth. 

* ' 

I just ask you, when you go into the jury room, 

I think the Judge is going to charge you Monday, so there 
is going to be a lot of time. Just have the testimony 
reread. Just try and take into consideration what Mr. 

Lipsky has done, what he has done, but remember the way he 
testified on the stand, and remember what he testified to. 

Remember, was he hiding anything? Did he, lik e 
Mr. Mallah, g et on the stand and deny knowing peopl e? 

Was any of his testimony contradicted on the stand? 

It was not. 

I 

We also heard about the perjury here, $lr. Lipsky's 
perjury. Mr. Lipsky told you on the stand, he said, 

-Yes, when I was asked about ray cooperation on two previous 
trials, I said I didft get any promises, and that was 
incorrect." 

Consider that. Consider everything you have heard 
about Mr. Lipsky, but also remember what he testified to, 
how he testified, and his demeanor on the stand. 

Ladies and gentlemen, as I told you from the outset, 
there has been so much evidenco in this case, no one piece 
establishes this conspiracy. It has been pieces, pieces of 
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evidence like rent receipts, like telephone bills, like 
photographs, that don't mean anything by themselves. 

There is no crime in standing in front of a barbershop. 

Hr. Mallah and Mr. Goldstein are having a conversation, 
tie is probably taking a$5 bet. Here is the man with 
§8500, and he is taking a §5 bet from the man who almost 1 

fainted when he was asked about 5u. 

There is nothing wrong with that. There is an 
officer inside there, and he heard a conversation, and he 
related to you what he heard. If you think he is lying, 

i 

and you think the rest of the people have lied, you have 
a duty to this country to get up, go into the jury room, 
and walk home on Monday when the judge finishes the charge. 

If you think the government has paid anybody off here to 
come in and lio on that stand, go home. 

Thank you very much. 

THE COURT: Ladies and gentlemen, we have come to 
the end of a long day. 1 will ask you again, as I asked 

you before, and now with particular emphasis because we are 
coming to the closing hours of the trial, we have an 
intervening weekend. It would be wrong for me to ask 

you to give up your Saturday and Sunday rest days to cone 


in and finish this case. 

X will ask you to come in on Monday, but in the 
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meantime I am • asking you to keep an open mind on this case, 
not to discuss it among yourselves; and the reason for 
keeping an open mind on this case is that it is incumbent 
upon me to tell you what the rules of law are, as I see 
them, that apply to this case. 

It is on the basis of those rules of law and 
your resolution of the facts, a function in which you are 
supreme, which cannot be invaded by anybody but the jury, 
to resolve the facts, that you will consider a verdict. 

Don't let anything or anybody mar the fairness 
and impartiality of this trial. Avoid any contact with 
any papers, magazines, radios, television, that have anything 
at all to do with any allied subject, allied matters, 
similar nutters, anything that has anything to do with this 
area, until after you have finished your deliberations. 

In that way we will all be assured that you will 
have complied with the oath that you took when you came 
to court and were impanelled as a jury and swore that you would 
well and truly try this case. 

I want to bid you good afternoon and hope you all 

have a restful weekend. We will see you all back on Monday 

» 

morning at 10 o'clock. 

I * 

We stand in recess until Monday. 

(Adjourned to Monday, January 7, 1974, at 10 a.m.) 
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UNITED STATES OF AMERICA 


73 Cr 881 


BENJAMIN MALLAH, et al. 


New York, January 7, 1974 
10:00 a.m. 


CHARGE TO THE JURY 

Hon. Milton Pollack 

Ladles and gentlemen of the jury: 

We have now reached the concluding phase of the 
trial. I want to express to you the thanks of the Court for 
your faithful attendance, patience, and close attention to 
the case. 

You have now heard and received all the evidence on 
which the case Is to be decided. Through the arguments of 
the respective counsel, you have learned the conclusions 
which each party believes should be drawn from the evidence 
presented to you. 

I shall outline the principles of law which will 
be your guide In your deliberations. It Is your duty to 
accept these Instructions on the law as they are given to 
you by me, whether you agree with them or not. 

On the other hand, It Is your exclusive function 
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to determine the facts on the basis of your consideration 

of the evidence. As exclusive judges of the facts, your 

\ 

decision thereon is final and conclusive. Applying my 
instructions on the law to the facts as you find them, you 
will decide whether the defendant on trial before you is 
guilty or not guilty of the charges made against him or any 


of them. 

The indictment in this case named thirteen persons 
as defendants and an additional number as co-conspirators 
but not defendants. Only five, Benjamin Mallah, Vincent 
Pacelll, Jr., Alfred Catlno, Alfred DeFranco, and Barney 
Barrett,are on trial before you. They are the. only persons 
as to whom you will render a verdict, and as has been 
mentioned during the trial, Joseph Conforti and Susan Weyl, 
named herein as co-conspirators allegedly have previously 
pleaded guilty. 

The Jury must not consider the guilty pleas as 
evidence against the defendants before you now, nor may any 
adverse or favorable inferance b« drawn therefrom against or 
for the defendants who are on trial. 

During the course of the trial there was evidence 
indicating that others than the defendants now on trial were 
allegedly involved in one way or another with the activities 
which are the subject of the indictment. I charge you that 
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the fact that some other people allegedly Involved were not 
brought before you because they were not indicted but were 
named as co-conspirators, or if indicted as defendants are not 
now on trial before you, is to play no role in your delibera¬ 
tions. No inference, favorable or unfavorable to either 
side or to any individual defendant, may be drawn from the 
fact that other people are not on trial before you. It must 
not affect your deliberations in any way with respect **o 
whether a defendant who is on trial is guilty or not guilty 
of the offenses charged against him. 

Six counts or charges of the indictment will be 
submitted for your verdict. Each count charges the person 
or persons named therein with a separate offense or crime. 
Each must be considered separately, and each defendant must 
be separately considered. 

In substance, the first count charges all five 
defendants who are before you with willfully and knowingly 
conspiring amongst themselves and with others to violate the 
federal narcotics laws by distributing or possessing with 
Intent to distribute heroin or cocaine. 

The second, third, fifth, sixth and seventh 
counts — you will notice that I omitted Count 4) that is 

not before you.— those counts that I have mentioned charge 

* 

the persons named therelhnwlth actually distributing or 
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possessing with Intent to distribute heroin or cocaine, as 
the case may be. 

These counts are referred to as substantive cotints 
to distinguish them from the conspiracy count, because unlike 
the conspiracy charge, which Is a charge of plotting, scheming, 
agreeing to conmlt offenses, the substantive counts are based 
on alleged actual commission, carrying out of such alleged 
offenses. 

I shall first mention certain general principles 
of law which apply to this as well as to every Jury trial of 
a criminal case. The criminal case Is Initiated when a 
grand jury Issues an accusation against the defendants It 
names. It Is not the function of a grand jury to determine 
guilt or Innocence. That Is the function of a trial Jury 
like yourselves. 

The Indictment so filed Is not to be taken by the 
trial Jury as any evidence whatsoever on the charges made 
therein. It Is not evidence that the crime was committed. 

When the five defendants came before the Court In 
response to the Indictment, each pleaded not guilty to the 
charges against him. Under our system of law, a defendant 
Is presumed to be Innocent and he carries that presumption 
throughout the trial and until the Jury Is persuaded the 
Government has proved the defendant's guilt beyond a 
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2 

reasonable doubt, a term that I will explain to you In a 


3 

few moments. 


4 

Under the law, a defendant does not have to prove 


5 

his or her Innocence or submit any evidence at all. The 


6 

presumption of innocence is a conclusion drawn by the law in 


7 

favor of the citlsen by virtue of which he must be acquitted 


8 

of a criminal charge unless he is proven to be guilty 


9 

beyond a reasonable doubt. In other words, this presumption 


10 

is an instrument of proof created by the law in favor of one 


11 

accused whereby his innocence is established until sufficient 


12 

evidence is introduced to overcome the proof the law has 


13 

created. 


14 

The evidence that has been admitted is the only 


15 

source from which the facts are to be found and from which 


16 

factual inferences are to be drawn. You will recall that on 


17 

occasion questions have been asked, some carrying lmpll- 


18 

cations, but objections were sustained blocking answers to 


19 

the questions. 


20 

At times, answers were given to questions and the 


21 

answers were ordered stricken from the record. Such un- 


22 

answered questions and innuendo therefrom, and stricken 


23 

answers must be disregarded. They are not evidence in the 


24 

case. 


25 

The form of an unanswered question and any 
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you should not be Influenced in any manner whatsoever by such 
media or publicity or any others, if any there were. 

There are two kinds of evidence recognised and 
admitted in courts of justice, on either one of which you may 
find an accused guilty of a crime. One is called direct 
evidence and the other is called circumstantial evidence. 

Direct evidence is evidence which frequently is 
adduced by testimony of an eye witness or a participant, 
and tends to show a fact in issue without need for any other 
amplification. Of course, there is always a question of 
whether it is to be bellved. 

Circumstantial evidence, on the other hand, is 
indirect. It is the proof of a chain of circumstances 
pointing to the existence or non-existence of certain facts. 
There must, however, be positive proof of some fact which 
affords a basis, a starting point from which a reasonable 
Inference may be drawn of the fact to be Inferred. 

Circumstantial evidence is that evidence which 
tends to prove a fact in issue by proof of other facts which 
have a legitimate tendency to lead the mind to infer that 
the facts sought to be established are true. 

Let me give you an example to illustrate just what 
1 have said. Suppose when you came into the building this 
morning the sun was shining brightly outside, and you came 


I 
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2 

into this courtroom, and suppose you found the blinds were 

3 

drawn so that you could not see what the weather was like 


4 

during the rest of the day. As you were sitting here during 


5 

the course of the day, in walked a man with an umbrella 


1 6 

dripping and with a raincoat dripping. You haven't seen 


9 

any rain outside, but from the circumstances of the man 


8 

walking in with a dripping umbrella and a dripping raincoat, 


9 

it is reasonable for you to infer the further fact that it 


10 

is raining outside, although you can't see it. 


11 

That is what circumstantial evidence ia. It 


12 

consists of facts proved from which the Jury may infer by 


13 

a process of reasoning other facts in issue. 


14 

It is not necessary that the participation of 


15 

a defendant be shown by direct evidence. Connection may be 


16 

inferred from such facts and circumstances in evidence as 


17 

legitimately tend to sustain that inference. 


18 

In this case, each side has produced both direct 


' 19 

and indirect or circumstantial evidence. The Government 


20 

contends that its evidence establishes each defendant's 


21 

guilt on each charge. Each defendant contends that no 


22 

evidence has overcome the presumption of innocence, and that 


23 

at the least there is a reaaonable doubt of his guilt. 


24 

You apply to all the evidence the same standard 


25 

of proof. It must satisfy you of the guilt of the defendant 

A 

I 
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beyond a reasonable doubt on every essential element of the 
offense being considered, or else you must acquit the 
defendant of that offense. 

However, the Government is not required to prove 
guilt beyond every possible doubt, nor to an absolute 
certainty. Such a measure of proof Is usually Impossible. 

By reasonable doubt we don't mean just any old doubt. By 
reasonable doubt we mean a doubt which is sufficient to 
cause a prudent person to hesitate to act in a matter of 
importance to himself or herself. 

If the evidence which you believe is such as would 
Induce a prudent person to act without hesitation in a 
matter of Importance to himself or herself, then you may 
say you have been convinced beyond a reasonable doubt. 

If, on the other hand, your mind is wavering or un¬ 
certain to the point where you have a doubt that would cause 
a prudent person to hesitate in a matter of importance to 
him or her, then you have not been convinced beyond a 
reasonable doubt. 

Speculative notions or possibilities resting upon 
mere conjecture not arising or deduclble from the proof 
should not be confounded with a reasonable doubt. A doubt 
suggested by the ingenuity of counsel or by your own 
ingenuity, not legitimately warranted by the evidence or the 
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want of It, or one born of a merciful inclination to permit 
a defendant to escape the penalty of law, or one prompted 
by sympathy for him or those connected with him, is not what 

is meant by reasonable doubt. 

Reasonable doubt, as that tarm is employed in the 
administration of the criminal law, is an honest substantial 
misgiving generated by the proof or want of it. It is such 
a state of the proof as fails to convince your judgment and 
conscience and satisfy your reason of tha guilt of the 


accused. 


If the whole evidence, when carefully examined, 



weighed, compared, and considered, produces in your minds a 
settled conviction or belief of the defendant's guilt, such 
an abiding conviction as you would be willing to act upon in 
the most weighty and important affairs of your own life you 
may be said to be free from any reasonable doubt and should 
find a verdict in accordance with that conviction or belief. 

In the determination of whether a defendant is 
guilty or not guilty, you must bear in mind that guilt is 
personal. Whether a particular defendant is guilty or not 
must be determined by the Jury beyond a reasonable doubt 
solely by the evidence Introduced by the particular defendant 
or the lack thereof and from the reasonable Inferences that 
may flow from the circumstantial evidence and the direct 


25 
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the p«»t of a felony may be considered in determining his or 
her credibility, meaning worthiness of belief. Such evidence 
is presented solely to aid you in considering their believ- 
ablllty. A previous conviction will not decide this for 
« ou Ja.and of Itself. The conviction of a felony does not 
make a parson necessarily unworthy of belief, but it will 
be one of the facts which will help you decide whether to 

believe him or her and how far. 

The testimony cf a witness may fail to conform to 
the facts as they occurred because the witness is intentionally 
telling a falsehood or because the witness did not accurately 
see or hear that about which the witness testified, or 
because his recollection of the event is false or even because 
the witness hasusfc expressed himself or herself clearly in 
giving the testimony. 

You are also entitled to consider the possibility 
that where a witness is called upon to testify long after 
the event and at great length, inconsistencies may be the 
result of an Innocent mistake or lapse of memory rather than 

of deliberate intention to falsify or change the facts. In 

% 

short, it is not unusual for a witness in a lengthy proceeding 
to utter inconsistencies at some stage along the line. 

If your consideration of the evidence makes it 
appear that there were differing versions of the facts 
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resulting In a discrepancy In the evidence, you will have to 
consider whether or not the apparent discrepancy Is a reault 
of understandable error which can be reconciled by fitting 
the two stories together in a rational relationship. 

If, however, you believe that that is not appropriate 

% \ 

or possible, you then have to determine which of the 
conflicting versions you will accept.' You may, if you wish, 
accept so much of the testimony of a witness as you may deem 
true and disregard what you feel is faulty or mistaken or 
unclear. You are at liberty, if you deem it proper under all 
the circumstances, to do so, to disbelieve testimony in whole 
or only in part, even though it is not otherwise Impeached 
or contradicted. 

If you find that any witness has willfully testlfiei 
falsely as to any fact material to the case that you are 
considering, the law permits you to disregard completely the 
entire testimony of that witness on the principle thst one 
who testifies falsely about one material fact is quite 
likely to testify falsely about everything. However, here 
again, you are not required to consider such a witness as 
totally unworthy of belief. A witness who has given false 
testimony may also have given credible evidence. You may, 

If you wish, accept so much of his or her testimony as you 
believe true and reliable, and disregard what you feel Is 


c 
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2 

false or unworthy of acceptance. 


1 3 

Son of the Government's witnesses testified that 


4 

they were participants in the acts charged in the Indictment. 


5 

The Government must frequently use testimony of alleged 


> 6 

participants to bring out the alleged facts. Otherwise, 


I I 

it would be difficult or impossible to detect or prosecute 


8 

alleged wrongdoers. Such witnesses are sometimes referred 


9 

to as accomplices. An accomplice is one who unites with 


10 

another person in the commission of a crime voluntarily and 


11 

i 

with common Intent. 


12 

Barry Llpsky, Susan Weyl, Joseph Confortl, and 


13 

Reginald Williams are alleged accomplices in this case. An 


14 

accomplice's testimony implicating a defendant as a perpetra¬ 


15 

tor of a crime is inherently suspect, for such a witness may 


16 

well have an Important stake in the outcome of a trial. An 


17 

accomplice so testifying may believe .that the defendant's 


18 

acquittal will vitiate expected rewards that may have been 


1 19 

either explicitly or implicity promised him in return for 


’ 20 

his plea of guilty and his testimony. Such testimony is 


21 

always to be received with caution and weighed with great 


22 

care. 


’ 23 

Of course, I am not saying that because a person 


24 

is an alleged accomplice, he or she is not to be believed. 


25 

An accomplice does not become incompetent as a witness 





i 





1663 

rabgs 

because of e participation In the crime charged. On the 
contrary, the lav In the federal courts Is that the testimony 
of an accomplice alone, if believed by the jury, may su.taln 
a verdict of guilty by the. jury even though not corroborated 
or supported by other evidence. It Is for the. Jury to 
determine whether and to what extent such testimony Is to 
be credited. 

Similarly, all the testimony of witnesses or of 
any defendant who admitted to previous perjury or fabrication 
should be considered with caution and weighed with great 
care. Again, such a witness may be believed in part or in 
whole. It is for the Jury to determine whether andto what 
extent testimony from such a source is to be credited. 

Four of the defendants did not testify on their own 
behalf, and our law says a defendant may or my not take the 
stand. The fact that a defendant did not testify cannot be 
considered by you as any evidence against him or form a basis 
for any presumption or inference unfavorable to him. You 
must not permit such fact to weigh in the slightest degree 
against such a defendant nor should it enter into your 
discussions or deliberations. A defendant is not required 

under our law to establish his innocence. 

On the other h.nd, the d.fendmt B.nj.mln M*ll«h 
took the .tend. Hi. credibility 1. th.r.for. to be ev.lu«t.< 


C. 
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In appraising a defendant's credibility who has testified, you 
nay take his or her Interest In the outcome Into consideration. 
Obviously, he has a deep personal Interest in the result of 
this prosecution. Indeed, it Is fair to say that a defendant 
has the greatest stake In the outcome of the trial. Interest, 
as you know, creates a motive for testifying falsely. The 
greater the Interest, the stronger the motive and the defen¬ 
dant's interest In the result of a trial Is greater than that 
possessed by any other witness. However, It by no means 
follows that simply because a person has a vital Interest 
in the end result that he or she Is not capable of telling 
a truthful story. It Is for you to decide to what extent, 
if any at all, his Interest has colored or shaded the 
testimony. 

As In the case of any other witness, a defendant's 
criminal record, if any, may be considered, along with all 
the other facts and clrcwsatances In the case, In evaluating 
his testimony, his bellevabillty, and in determining the 

weight to be assisted to It. 

However, evidence of a defendant's previous 
conviction of a felony is to be considered by the jury only 
Insofar as it may affect the credibility of the defendant 
as a witness and must never be considered as evidence of 
guilt-of the crime for which the defendant &s on trial. 
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If you find beyond a reasonable doubt that a defen¬ 
dant fled or concealed himself and disguised his appearance 
immediately after it was discovered that a crime had been 
committed, in order to avoid subsequent identification and 
apprehension by law enforcement officers who might be seeking 
him in connection with his conduct, that fact may be 

i 

considered as evidence of guilty consciousness pertaining to 
the charges against him only relevant to the issue of 
knowledge and Intent. 

Whether or not evidence of flight or concealment 

shows a consciousness of guilt, and the significance, if any, 

0 

to be attached to such circumstances, are matters for your 
determination. The flight or concealment of a defendant does 
not create a presumption of guilt, but it is merely a fact 
to be considered by you together with all the other facts 
and circumstances in determining the guilt or innocence of 
that defendant. 

Similarly, if you find beyond a reasonable doubt 
that a defendant adopted a name other than his own in order 
to avoid subsequent Identification by law enforcement officer 
who might be seeking him in connection with his conduct, that 
would be a fact in connection with the charge against him onl; 
from which you may, but you need not, infer a consciousness 
of guilt on his part. 


25 
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There Is no legal requirement that a person should 
change his name In court. A person may use any name so long 
as his purpose Is not to defraud and deceive, or to secret? 
himself from or to throw off pursuit by the law If he has 
committed any offense. 

In order to return a verdict on any count as to 
any defandant, each Juror must agree on the particular 
finding as to the particular defendant. The finding must 
be unanimous. The form of your report will be whether you 
find the defendant guilty or not guilty of the particular 
charge that you are considering. I will give you a suitable 
form which names each defendant and identifies the counts 
in the Indictment against that defendant that you are to 
consider .with appropriate columns for recording your vote. 

Each defendant Is entitled to have tt determined 
whether he is guilty or not guilty as to each of the crimes 
charged, determined from his own conduct and from the evi¬ 
dence which applies to him as if he were being tried alone. 
So where you were Instructed that particular evidence must 
be admitted only against one and not against all the defen¬ 
dants, you may consider such evidence only against the one. 

Whether any one defendant Is guilty or not guiity 
of any of the crimes charged should net influence your 
verdict respecting the other defendants. The Jury may find 
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any one or more of the defendants guilty or not auilty on 
one or more counts. 


Now, let us turn to the indictment and then to the 
statutes involved in the indictment. 

Count 1 charges conspiracy to violate certain federrl 
laws. The essence of the crime of conspiracy is the scheme 
or plot, understanding or agreement, to violate other laws. 

It makes no difference whether the scheme was successful or 
whether it failed of its purpose; it is etill punishable as 
a crime. Consequently, on a narcotics conspiracy charge, 
there is no need to prove an actual violation of the narcotlcn 
laws. It is enough that there was a criminal plan. 

The conspiracy statute. Section 371 of Title 18 of 
the United states Code provides in pertinent part as follows: 

"If two or more persons conspire...to commit any 
offense against the United States..and one or more of such 
persons does any act to effect the object, of the conspiracy, 
each shall be quilty of a crime." 

I will now mention the offenses against the United 
States in the federal narcotics law which the defendants are 
with scheming to violate. The Comprehensive Drug Abuse Pre¬ 
vention Act of 1970 is a law which passed by Congress becaust 

of a concern with the illegal distribution of and possession 

•> 

with intent to distribute narcotic drugs which have a substar ti4: 











1668 

mbgs 

and detrimental effect on the health and welfare of our 
people. The part of this act which Is applicable to the 
charges here Is called the Controlled Sustances Act which 

became effective on May 1, 1971. 

The term "controlled substances" is used In the 
act to refer to any drug Included In one of five schedules 
contained in the Controlled Substances Act. Heroin is 
included in Schedule 1(b) and cocaine is included in Schedule 
ii(a). Among other things, the act makes it unlawful for 
any person to knowingly or intentionally distribute or 
possess with intent to distribute any controlled substances 
such as heroin or cocaine. In addition, any person who 
conspires to commit any such offense commits a crime. 


In order to prove the crime alleged in the first 
count, conspiracy, the Government must establish several 
elements beyond a reasonable doubt. 

First the existence of the conspiracy alleged in 
the first count for a substantial part of the period alleged, 
and here the Government concedes that May 1, 1971 may be 
considered the earliest date of the existence of the conspiracy 
that is alleged, and it is charged that the conspiracy 
continued until September 20, 1973, when the indictment in 




this case was filed. 

However, the Government is not required to prove 
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that the conspiracy began on a specific day or ended on a 
specific day. Proof that the conspiracy existed for a 
substantial portion of that period, even though it might be 
a relatively small part of that period, would be sufficient. 

Second, the Government has to prove that it was 
part of the conspiracy to unlawfully violate the narcotics 
statute to which I have referred. 

Third, the Government must prove that the defendant 
under consideration by you knowingly and willfully became a 
participant in the conspiracy. 

Fourth, the Government must prove that at least 
one alleged co-conspirator knowingly committed at least one of 
the alleged overt acts in furtherance of the conspiracy during 
the period of its existence. 

Now, we speak about overt acts. Under our laws, 
it is not sufficient to constitute a crime to agree mentally 
to an unlawful plot if no act occurs to carry out some part 
in the conspiracy. Such an act is called an overt act becauso 
it is an actual and open, not a concealed, act. 

The overt acts claimed here are set forth in the 
indictment, and I will read them to you shortly. 

If the Government has failed to establish each of 


the essential elements mentioned as to any defendant, you 
must acquit that defendant on the conspiracy charge. If, on 
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the other hand. It has established each such element beyond 
a reasonable doubt, you will find thefc *<***»nt ouilty. 

What Is conspiracy? It Is simply a combination or 
agreement of two or more persons, or concerted acts by two 
or more persons, to accomplish a criminal or unlawful purpose. 
There have to be at least two people Involved. You can't 
conspire with yourself. It Is In essence a partnership in 

crime. 

The gist of the offense Is the combination or 
agreement to violate the law, in this case the offense 
charged was violation of the narcotics laws I mentioned. In 
furtherance of which an overt act was committed. 

It is not necessary that a conspiracy be establishes 
by direct evidence in order to convict. In fact, it can 
rarely be proved In that fashion for the reason that people 
seldom sit down and sign agreements to engage In an unlawful 
acheme or activity, much less to have them notarised or made 
known to tha public. That type of conduct would be extra¬ 
ordinary. Your common sense will tell you that when men In 
fact undertake to enter Into a criminal conspiracy, much is 

laft to the unexpressed understanding. 

It Is sufficient If two or more persons in any 
manner, Impliedly or tacitly, come to a common understanding 
to violate the law. It Is not necessary that the persons 
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charged sit down and enter into a formal agreement or that 
they state all the details of their agreement or scheme or 

how it is to be effectuated. 

Conspiracy is generally a matter of inference to 
be drawn from the conduct of the persons charged. Actions 
may often speak louder than words* and a defendant a partici¬ 
pation in a conspiracy may be inferred from such facts and 
circumstances in evidence as appear to you logically to suppoi 
or sustain such an inference. 

It is sufficient if it be shown beyond a reasonable 
doubt that the defendant and an alleged co-conspirator came 
to a mutual understanding to accomplish an unlawful act. 

The Government in the indictment and in other 
pleadings alleges that the following persons* among others* 
although not named as defendants in the indictment* were 
members of the alleged conspiracy* that they were alleged 
co-conspirators in this case. Their names: Herbert 
Sperling, Joseph Conforti, Louis Mlleto* larry Llpsky* 

Norman Goldstein* Juan Serrano* Louis Valentine, Reginald 
Williams, Susan Weyl, Edward Peter Schworak* John Ramos, 

John Capra, Leo Guarlno* Nicholas Lugo* Peter Aponte* Paul 
Carter, Mark Reiter* John Caruso. 

To determine whether a conspiracy existed* you 
piece together the independent evidence relating to each 
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alleged conspirator, and determine, looking at the whole 
picture, whether the acts, conduct, and statements of at 
least two of the alleged conspirators and the reasonable 
inferences to be drawn mch acts, conduct and state¬ 

ments, establish to your satisfaction beyond a reasonable 

doubt that there was a conspiracy. 

If, for example, there was a concerted action among 

several persons with aach of them doing something related to 
the act of the others, all o: which contributed in the same 
or similar manner toward the accomplishment of some unlawful 
objective, such evidence would support the inference that 
those persons had conspired together to accomplish that un¬ 
lawful purpose. 

I call to your attention that an unlawful agree¬ 
ment may exist even though the individual alleged consplratori 
may have done some act in furtherance of a common unlawful 
purpose apart from and even unknown to the others. 

A conspiracy once formed is presumed to continue 
until either its objection was accomplished or until there is 
some affirmative act of termination by its menbers. 

A conspiracy is not ended as long as the evidence 
shows an intention to continue it. Such intention may be 
inferred from activities of conspirators in furtherance of 
the unlawful purpose of the alleged conspiracy. 









1 


1673 




mbgs 

Once a person Is found to be a member of 
conspiracy, he Is presumed to continue his membership therein 
until Its objective was accomplished or there was some 
affirmative act of termination by Its menbers, or until his 

withdrawal. 

A conspirator has the right to discontinue his or 
her participation In carrying out the alleged conspiracy, but 
It will take affirmative action on his part thus to withdraw 
and to terminate his liability for the future activities of 
his partners. Of course, such withdrawal does not relieve 
him of responsibility for his prior membership In the alleged 

conspiracy. 

As I have already said, an unlawful conspiracy may 
exist even though Its purposes are not accomplished, but 
evidence that Its purposes were accomplished may be consldere* 
by you If you find that there Is such evidence as proof of 
the existence of the conspiracy. If you find that the allege*l 
conspiracy as charged In the Indictment did exist, you must 
focus your attention next and separately on eixh defendant 
to determine whether the defendant knowingly and willfully 
became a member of the conspiracy. Of course, If you find 

that no conspiracy existed, that would end the consideration 

% 

of Count 1, and It would be unnecessary for you to consider 


25 


these other factors. 











mbgs 


1674 


To determine whether a defendant was a member of 



the alleged conspiracy, you ask yourselves whether that 
particular defendant acted willfully and with knowledge that 
his acts were an integral part of the unlawful enterprise, 
and to help carry it forward as an associate or worker in it. 

You must find that the defendant knew what the 
unlawful purpose was and had a stake or a personal interest 
in it as distinguished from acting exclusively on his own. 

It is not necessary that a defendant be fully 
informed as to the details or the full scope of the alleged 
conspiracy in order to Justify an Inference of knowledge on 
his part, nor need he even know all the alleged conspirators. 
The guilt of an alleged conspirator is not measured by the 
extent or du>:%tlon of his alleged participation Even if he 
participated to a degree more limited than that < f his co¬ 
con ppirators, or in a subordinate or minor way relatively, 
he is equally culpable so long as he was in fact a conspiratoi 
The scope of each defendant's agreement must be 
determined individually from what was proved as to that 
defendant. 

In order for a defendant to be held for joining 
others in an alleged conspiracy, he must in some sense promott 
the venture himself, make it his own. To do this, you ms« 
determine what each conspirator is promoting and making his 
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own. A single act may be the basis for drawing an actor 
within the ambit of an alleged conspiracy, but since convlctlo 
of conspiracy requires an Intent to participate In the un¬ 
lawful enterprise, the single act must be such that one may 
reasonably Infer from It such an Intent. 

Stated another way, proof of participation In a 
single isolated narcotic transaction is Insufficient to 
warrant conviction of conspiracy, but when there Is no Inde- 
pendent evidence tending to prove that the defendant had some 
knowledge of the broader conspiracy and an intention to 
participate therein, that is, when the single transaction is 
not In icself one from which such knowledge and Intent may 
be inferred. 

I want to caution you that mere association with 
one or more of the alleged conspirators does not make one a 
member of the alleged conspiracy, nor Is knowledge without 
participation sufficient. Of course, you should not Infer 
membership In a conspiracy merely because of family relation¬ 
ship, merely because some of the defendants may have had thel 
pictures taken together, merely because of friendship between 
alleged co-conspirators. You cannot find any defendant 
guilty merely by association. 

One does not become a member of a conspiracy by 
rendering services to the alleged conspirators If he 
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does not know of the existence of the alleged conspiracy. 


Acts done Innocently, although tending to further the object 


of a conspiracy, will not render their author a co-consplrato^ 


There must be a participation In the alleged conspiracy with 


an Intent to further the common purpose or design. 


What Is necessary Is that the defendant participate 
with knowledge of at least some of the purposes and with the 


Intent to aid in the accomplishment of those unlawful ends. 


In short, a person becomes a member of an alleged conspiracy 


by associating himself, even though Informally, with a common 
plan or scheme by participating knowing the central aim or 
purpose and Intending to aid In bringing about the plen or 


scheme. 


You will recall that I stated during the trial that 
evidence concerning the acts, conduct, statements, and 


declarations made by one alleged co-conspirator outside the 


presence of the other defendants and alleged co-conspirators 


was received on a conditional or tentative basis. You will 


recall that earlier In the trial I sometimes ruled that 


evidence would be received subject to connection. 


With respect to the defendants who were not present 


at the time such act or declaration occurred, the evidence 


was received subject to proof of the existence of the alleged 


conspiracy, and subject further to Independent proof that 




/ 
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the defendants who were not present were knowing participants 
In such conspiracy. That Is why It was called subject to 
connection. 

All conspirators or alleged conspirators need not 
have originally and simultaneously conceived the alleged 
conspiracy or participated in its inception. In order to 
be guilty one who comes In later with knowledge of the means 
and purposes, although not necessarily of the details, and 
who Intentionally cooperates In a common effort to gain the 
unlawful result, may become a member of the alleged conspiracy 
equally with the alleged conspirators, and he is legally 
responsible for the purposes of the conspiracy count for all 
of the acts done by any of the other members before or after¬ 
wards In furtherance of the common objective. Just like any 
partr »r who la a member of a partnership agreement. 

The acts or statements of one alleged co-consplratoi 
may be considered by you as evidence against other alleged 
co-conspirators only If you find that the statements and acts 
were spoken and done during the continuance of the alleged 
conspiracy, and In aid of and for furtherance of the purpose 
of the alleged conspiracy. In determining whether any 
defendant was a perty, each is entitled to Individual 
consideration of the proof with respect to him, including any 
evidence of his knowledge or lack of knowledge. 


s 
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His status as a partner, manager, or supervisor, 
his participation In key conversations or transactions, his 
participation in the alleged plan, scheme or agreement, must 
be considered. 

You must find beyond a reasonable doubt that he did 
in fact Join the alleged conspiracy with knowledge of Its 
unlawful purpose and Intended to aid and assist. In accomplish! 
that purpose. This Intent may be Inferred from his acts and 
declarations and no direct proof is necessa.-y. In sum, the 
participation of a defendant must be established by his own 
actions, by his own statements and declarations, or by his 
own connection with the acts and statements of other alleged 
co-conspirators. 

It Is contended here that the Government has failed 
to prove the existence of only one alleged conspiracy but has 


proved several 


separate and Independent alleged 


conspiracies involving various of the defendants. 

Proof of such several separate and Independent 
conspiracies Is not proof of the single overall conspiracy 
as charged in the indictment, and if you find that the 
Government has failed to prove the existence of only one 
conspiracy, you must find the defendants not guilty. 

In determining whether there was a single overall 
conspiracy, you may consider what the evidence shows as to 
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time, parties, or objects, and changes of personnel end 
activity. You may find a single conspiracy even though there 
were changes In personnel and activities, provided you find 
that some of the co-consplrators continued throughout the 
life of the alleged conspiracy, /*nd that the purposes of ^he 
alleged conspiracy continued to be those charged In the 
Indictment. 

The fact that the parties are not always Identical 
does not mean that there are separate conspiracies. In 
other words, If at all times the alleged conspiracy had the 
*ame overall primary purpose and the same nucleus of partici¬ 
pants, the alleged conspiracy would be the same basic scheme 
even though In the course of its operation additional 
alleged conspirators joined in and performed functions to 
carry out the scheme while others were not active or had 
terminated their relationship. 

On the other hand, If you find that one overall 
conspiracy terminated and another one was formed, you may 
not find a single conspiracy even though the purposes of both 
conspiracies were the same and that some of the defendants 
were members of both. 

In essence, therefore, the question Is, what is 
the nature of the agreement? That Is for you to determine 
a ^ er examining all the evidence. Thus, to suirmarIce my 


* V 


* V 


25 
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discussion of the third question, whether a defendant was a 
member of the alleged conspiracy, where you find that a 
violation of the statute was sought to be accomplished, and 
two or more persons actuated by a common purpose of 
accomplishing that end knowingly worked together in any way 
in furtherance of the unlawful scheme, every one of such 
persons becomes a member of the alleged conspiracy even 
though his part in it may be separated in time from the 
activities of his co-conspirators. 

If you find that tha alleged conspiracy existed 
and that the particular defendant as to whom the charges are 
being considered by you was a member, you reach the fourth 
and final step, and that is that you must determine whether 
one or more members of the alleged conspiracy, not necessarily 
the particular defendant you are considering, has committed 
one or more of the overt acts alleged in the indictment to 
have been committed in furtherance of some object or purpose 
of the alleged conspiracy, and that it was committed in 
furtherance of that act, object, or purpose. 

The offense of conspiracy is complete when the 
unlawful agreement is made, and any single related overt 
act in furtherance of it is done by one of the alleged 
co-conspirators. Thereafter, an act done by any one of the 
alleged conspirators in furtherance of the alleged conspiracy 
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becomes an act by all members of the Illegal partnership. 

Of course, an overt act by one who Is not a member 
of the alleged conspiracy would not apply. 

What Is an overt act? An overt act is an act or 
step or action or conduct taken to achieve, accomplish, or 
further the objective of the alleged conspiracy. 

The purpose of requiring proof of an overt act is 
to assure that where parties have conspired and agreed to do 
some unlawful thing but that they have changed their minds 
and abandoned the project, or have done nothing at all to 
carry It out, they will not be charged with a crime. 

The prosecution, on the other hand, la not required 
to set forth In the indictment each and every act on which 
It relies to establish the alleged conspiracy, or on which 
it relies to establish etch defendant's participation in such 
conspiracy, nor is the prosecution required to prove each 
overt act which mev have occurred during and In furtherance ol 
such conspiracy. 

It Is required to prove, however, that at least 
one such act did take place. The overt act need not be a 

i * 

criminal act In and of Itself, nor need It be the crime which 
is the object of the alleged conspiracy. It may consist of 
the holding of a meeting or the like, provided the act was to 
further the objective of the alleged conspiracy. 
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Turning to the alleged overt acts, the real question 
that you have to decide if you reach that point is whether 
any of these acts occurred in furtherance of the alleged 
conspiracy. This is fully a question of intent with respect 
to the people alleged to have committed them. 

The Government contends that one or more of the 
following overt acts, among others, charged in the indictment, 

were committed as stated therein 5 

That in pursuance of the said conspiracy and to 
effect the objects thereof, the following overt acts were 
committed In the Southern District of Hew York: 

That in or about Hovember 1971, Co-bonspirator 
Herbert Sperling delivered to Defendant Vincent Pacelll, Jr., 

two kilograms of heroin. 

That in or about September 1971, the defendant 

Vincent PacelH, Jr. delivered approximately two kilograms of 
heroin to Defendant Alfred Catino, also known as Farbie, and 

John Fassalarl, also known as Fussy. 

That in or about the month of December 1971, the 

defendant Vincent Pacelll, Jr. delivered one kilogram of 
cocaine to the defendants Alfred DeFranco, also known as 
Skinny, and John Fassalarl, also known as Fussy. 

That on or about August 16, 1972 tha defendant 
Benjamin Mallah had a conversation with co-conspirator 
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Herbert Sperling in front of 844 Seventh Avenue, New York, 

New York. 

That In or about the month of December 1972, the 
defendant Barney Barrett was in the vicinity of 844 Seventh 
Avenue, New York, New York. 

That on or about January 10, 1973 the defendant 
Jack Spada had In hla possession approximately two and a half 
kilograms of heroin. 

That completes the discussion of the conspiracy 

count. 

I will now turn to the essential elements of the 
substantive counts, nunfcer 2, 3, 5, 6 and 7. 

Before you can find the nested defendants guilty of 
the crimes charged in those counts of this Indictment, you 
must be convinced and find beyond a reasonable doubt that the 
Government has proved the following essential elements: 

First, that on or about the dates set forth In 
each count, the defendant or defendants named In that count 
distributed or possessed with Intent to distribute the 
narcotic drug controlled substance named In the count. It 
Is sufficient If you find either distribution or possession 
with Intent to distribute. 

Second, that he did so unlawfully, willfully, and 


knowingly. 













1 


1684 



mbgs 

Third, that the substance alleged to be narcotics 
which was distributed or possessed was In fact heroin or 
cocaine. 

The word "distribute" means the actual or construc¬ 
tive o- attempted transfer of the drug. The word "possess 
has Its common, everyday meaning, that Is, to have something 
within your control. And to have something within your 
control does not necessarily mean to have It In your hands or 
pocket. Control may be demonstrated by the existence of a 
working relationship between the person having such control 
and the person with actual physical custody. 

The word "Intent" refers to a person's state of 
mind, so the term "possess with Intent to distribute" can be 
f a l r ly stated to mean to control an'ltem with the state of 
mind or a purpose to transfer that Item or to cause It to be 
transferred. 

The proef of actual possession Is not necessary to 
sustain a conviction for violation of the statutes Involved. 
Constructive possession Is su€llclent. Such possession need 
not be exclusive but may be shared with others. Moreover, 
it may be proven by circumstantial■-•e- ifchll' ee -by direct 
evidence. 

However, mere presence In the aree where a 
narcotic drug Is discovered or the mere association with a 
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person who controls the drug or the property where It Is 
located is insufficient to support a finding of possession. 

If you find beyond a reasonable doubt that the 
transfers alleged were made, I charge you that each such 
transfer satisfies this requirement of the statute. 

As to the second element, the terms "unlawfully, 
willfully and knowingly" mean that you must be satisfied 
beyond a reasonable doubt that the defendant knew what he 
was doing, and that he did it deliberately and voluntarily 
as opposed to mistakenly or accidentally or as the result 
of some coercion. 

Of course, it is not necessary that the defendant 
knew he was violating any particular law. Rather, it is 
sufficient if you are convinced beyond a reasonable doubt 
that he was aware of the general unlawful nature of his acts. 

As to the third element, the indictment charges 
that the narcotic drug controlled substance is either heroin 
or cocaine. I instruct you as a matter of law that heroin 
or cocaine are narcotic controlled substances. You, however, 
must still find beyond a reasonable doubt that the substance 
is heroin or cocaine as charged in the specific count. 

Knowledge and intent exist in the mind. Since it 
is not possible to look into a man's mind to see what went on 
in it, the only way you have of arriving at a decision on 
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these questions is for you to take into consideration eil the 
fects and circumstances shown by the evidence, including the 
exhibits, end to determine from all such facts and circum¬ 
stances whether the requisite knowledge and Intent were present 
at the time in question. 

Direct proof is unnecessary. Knowledge and intent 
nay be inferred from all the surrounding circumstances. 

As far as intent is concerned, you are instructed 
that a person is presumed to Intend the natural and probable 
or ordinary consequences of his acts. Just as with any other 
component of the crime, the existence of and dealing with 
narcotics may be proved by circumstantial evidence. There 
need be no sample placed before the Jury nor need there be 
testimony by chemists as long as the Jury finds that the 
evidence furnishes a basis for inferring that the substance 

In question was narcotics. 

As to Counts 2 , 3 , 5 , 6, and 7 , the Government h«8 

offered the testimony of the alleged co-conspirator, Barry 
Lipsky, as proof that the substances in the above counts 
vere heroin or cocaine. 

Lipsky testified that he weighed and tested those 
substances either before or after he received or delivered 
them, and that further, in each case, his tests showed that 
the substance was heroin or cocaine. 


♦ 
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2 

The Government also relies art circumstantial 


3 

evidence tending to establish that the material in question 


4 

was narcotic drugs, the alleged secrecy and deviousness with 

I 

5 

which the transactions were handled, the alleged fact that 

I 

6 

the substance in which they were dealing was a white powdor, 

I 

7 

the allegedly high prices allegedly paid for the substances, 


8 

and the alleged lack of complaint on the part of the 

I 

9 

purchasers. 


10 

I have now reviewed the elements of the substantive 


11 

counts which the Government oust prove beyond a reasonable 


12 

doubt before you may find that the defendant is guilty on 


13 

those counts. There is furthermore another method by which 


14 

you should evaluate the evidence and which would sustain 


15 

the guilt on the substantive counts of the defendant charged, 


16 

even though the Government's proof thereon was not sufficient 


17 

to establish all the required elements as to him. 


18 

You will recall the instructions I have given you 


19 

as to the crime of conspiracy charged in the first count. If 


20 

you find pursuant to those instructions that a particular 


21 

defendant was a conspirator, and hence guilty under the 


22 

first count, you may find him gpllty as well under a substan 

» 

23 

tive count in the indictment, providing you find that the 


24 

crime charged in the substantive count was committed, and 


25 

that it was committed during and in furtherance of the 
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conspiracy charged in the first count. 

If he Is a member of a conspiracy, just like a 
partner he Is criminally responsible for the substantive 
crime, and may be found guilty thereof. 

The reason for this Is that his co-consplrator 
committing the substantive ctlme Is the agent of the other 
members of the alleged conspiracy. 

However, If a particular defendant was not a member 
of the alleged conspiracy, or If the crime charged In the 
substantive count was not committed during the pendency of 
the alleged conspiracy, or If the crime charged In the 
substantive count was not done In furtherance of the conspiracy, 
then you may not find the defendant guilty of the substantive 
count unless the Government has proved beyond a reasonable 
doubt that, along with all the other elements I have given 


you, the defendant did the acts charged In that particular 
substantive count or aided and abetted In the commission of 
the substantive crime. 

In this connection, Section 2 of Title 18 of the 
United States Code provides that a person who aids, abets, 
counsels, commanus, Induces, or procures the commission of 
an offense against the United States Is as equally punish¬ 
able as the person who eomadts the offense directly himself. 

Much of the evidence edduced by the Government 


■T T 
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2 

was adduced In support of the conspiracy count of the Indict¬ 


3 

ment. Much of the same evidence has also been produced In 


4 

support of the substantive counts of the Indictment. 


5 

If the evidence relates to and Is connected up with 


6 

the conspiracy count and the substantive counts, there Is 


7 

nothing Inconsistent with using parts of the same evidence 


8 

to prove that a particular defendant committed a substantive 


9 

crime and also to prove that he was a mentoer of the conspiracy 

« 

10 

You may also be asking yourselves whether the same testimony 


11 

as to the use of the evidence applies to the substantive 


12 

counts as to the conspiracy count. 


13 

Particularly, you may be wondering whether if you 


14 

find that all of the elements of the alleged conspiracy were 


15 

present as to two or more defendants, acts or declarations of 


16 

cne alleged conspirator in furtherance of the alleged 


17 

conspiracy may be considered In determining the guilt or 


18 

innocence of the member defendants on the substantive counts. 


19 

The short answer to this question is yes. ^Evidence of acts 


20 

and declarations of one conspirator binding on a confederate 


21 

on an agency theory, are not to be confined to the conspiracy 


22 

charge. Such evidence is also competent to prove guilt of 


23 

the substantive crime if you find that there was a conspiracy 

1 

24 

in existence and that the defendant was a member of It. 

e 

25 

1 

As 1 indicated previously, to convict on a 


- 

• 0 


4 
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substantive count you must also find beyond a reasonable 


3 

doubt that the defendant acted unlawfully, willfully, and 


4 

knowingly, and I have already defined those terms for you. 


5 

1 am going to pause for a few moments to give you 


6 

an opportunity to relax, since X am about to take up the 


7 

contentions in respect to specific areas, so if you Just 


8 

relax in your chairs or if you’d like to rise and stretch 


9 

for a few moments, we will go on shortly. 


10 

(Pause.) 


11 

Mow, although thore has been a fair amount of 


12 

testimony, the issues that you are called upon to decide 


13 

seem to be relatively simple. We have had a nunber of delay* 


14 

and interruptions of the trial. I think it is desirable so 


15 

as to bring the evidence within the framework of the charge 


16 

contained in the indictment, to review in broad outline the 


17 

testimony insofar as it pertains to each defendant and aach 


18 

count. However, I caution you that in doing so, it is none¬ 


19 

theless your recollection of all the evidence that controls 


20 

and not m* statement or the way I marshal the references. 


21 

Unlcis you agree, no inference is to be drawn for 


22 

or against the defendant from the manner or substance of 


23 

any incos^letene** of my review or of my recollection, none 


24 

of which control* your determination, aa I have said to you 



26 


before. 
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I will now deal with the evidence adduced by the 
Government which It contends points to the guilt of each 
defendant, first In summary form by counts and then by 
defendants one by one. 

This summary, while somewhat lengthy. Is by no 
means exhaustive. I shall present to you the contentions as 
to the evidence relied on by the Government, and those on 
behalf of the defendant, In order to focus the factual 
questions that you must decide. 

You may and you must consider all the evidence 
presented before you, and even If 1 fall to mention a 
particular contention, or a parti- lar fact to which a wltnesi 
testified, or a particular exhibit which has been a&nltCed 
In evidence here, that fact or contention or exhibit must 
still be considered and reviewed by you, and you must not 
Infer from this summary that the Court accepts or rejects 
certain parts of the record. The function of believing or 
disbelieving testimony and of accepting or rejecting 
Inferences to be drawn from the evidence lies squarely within 
your province. The Court expresses no opinion as to the 
validity of any contention made by the defendant or by the 
Government. It Is your recollection of the evidence that 
controls. 

The following contentions as to the state of the 
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proof is given for whatever aid you may find in it, if any. 

If your recollection differ* from these contentions, it is 
your own recollection that you should rely on. 

The Government contends that it# proof shows the 
existence of a broad narcocics conspiracy and network dealing 
in heroin and cocaine in which the defendants on trial 
allegedly had their respective functions dr participations. 

The Government contends that its proof on the disclosure of 

I 

the alleged conspiracy and its alleged participants princi¬ 
pally comes from two alleged workers in the alleged organi¬ 
sation, the witnesses Lipsky and Conforti, and the wife of 

a third, Mrs. Louis Mlleto. 

Twenty-six additional persons were called and 
appeared and gave evidence either in person or by stipulation 

on behali of the Government. 

The evidence of these witnesses was adduced to 
endeavor to support some aspect of the Government's contentions 
and to corroborate its principal witnesses. The Government 
has also introduced for your consideration a nunber of 
exhibits allegedly supporting some aspect of its contentions 
such as alleged narcotics testing and mixing equipment seised 
white powders alleged to be narcotics, photographs, and other 

items. 

You are at liberty to requoit to see any of the 
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exhibits marked In evidence, should you so desire. 
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From this array, In summary, the Government contends 

that the evidence among other things allegedly shows the 

* 

following: 

That there was a single conspiracy among all the 
defendants on trial, and other persons whose names you have 
heard, to purchase, process and resell narcotic drugs, which 
conspiracy was in existence within the period May 1, 1971 
to September 1, 1973. 

That the hub of the alleged conspiracy consisted 
of the defendant Pacelll and the alleged co-consplrator 
Herbert Sperling, who, eaeh having at his command the service! 
of alleged workers and others, and the sources and outlets 
for drugs, caused such drugs to be bought, sold, and processed. 
That Pacelll, having good sources of cocalna, sold cocaine 

to Sperling for resale to Sperling's cv .tomers. That Sperling, 

* 

having good sources of heroin, sold heroin to Pacelll for 
resale to Pacelll's customers. That Pacelll sold cocaine 
to the defendant Wallah and to Herbert Sper’.ing for resale 
to Mallah's and Sperling's customers. That the defendant 
Mallah and his alleged partner and co-consplrator, Herbert 
Sperling, sold heroin to, among others, Pacelll, for resale 
to racelli's customers. That Pacelll sold drugs to Alfred 
Catlno and Alfred DeFranco. And that the defendant Barney 
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Barrett was a worker in this alleged criminal conspiracy. 

Those are the contentions of the Government as to 
the proof. The Government further contends that the proof 
8hows that it was Sperling's alleged function to handle the 
day-to-day operations of this narcotics business while the 
defendant Mallah, a self-edmitted bookmaker, wts Sperling's 
alleged money man, and as such, supplied Sperling with latge 
sums of money with which to finance shipments of heroin and 
cocaine, and that Mallah received a share of the profits of 
the alleged enterprise. 

The Government further contends that surveillance 
in the vicinity of Ballantlne's Barber Shop shows phases 
of the conduct of the alleged narcotics conspiracy by 
Sperling, Pacelll, Mileto, Sonny Gold, and others. That 
Sperling was allegedly overheard by an agent secreted in the 
trunk of a car speaking to Ben Mallah about $50,000 worth of 
"stuff," which the Government contends means heioln, and 
was allegedly overheard discussing what the Government 
contends was a significant quantity of heroin and cocaine 
with one Ismael Torres. 

The Government also contends that the proof shows 
that the alleged Mallah-Sperllng narcotics partnership had 
numerous workers under its control: allegedly the defendant 
Barney Barrett and co-conspirators Louis Mileto and Jack 
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Spada, Joseph Confortl, Edward Schworak, and John Caruso, 
among others. And that these workers allegedly acting under 
Instructions from Sperling mixed, bagged, distributed and 
sold multi-kilogram quantities of heroin, and that on at 
let it two occasions Mallah allegedly received profit distri¬ 
butions from Sperling at 5 Spring Street. 

The Government also contends that the proof showed 
numerous alleged transfers of heroin on the Instructions of 
co-consplrator Herbert Sperling, Including allegedly the 
times when heroin was cut or diluted by Confortl with 
Goldstein, Spada, Schworak or John Caruso, and the times 
when heroin was allegedly distributed by the defendant Barrett 
to Reginald Williams and by Louis Mlleto, Including on one 
occasion to Special Agent John Pope. 

In summary, the defendants question the credibility 
and motlvstIons of the Government's witnesses, and deny any 
connection with or complicity In any narcotics or related 
transactions or schemes In connection therewith. 

The defendants respectively contend through the 
arguments of their counsel that there Is no corroboration 
by witnesses or clrcusistances of Llpsky, Confortl, Mrs. 

Mlleto, or any other witnesses, or aspects of their testimony 
relating to narcotics matters or anything else Involved 
therein. 


t 
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Each defendant relies on the presumption of his 
Innocence, and claims that In all events guilt has not been 
established beyond a reasonable doubt as to him. 

I will now turn to the defendants, one by one, 
with respect to their alleged connection with the counts In 
which they are charged. 

The defendant Benjamin Mallah Is charged In' Count 
1 with conspiracy. The Government contends that the defen¬ 
dant Mallah was connected In some or another manner to the 
alleged conspiracy by the witnesses Llpsky, Mrs. Mlleto, 

Confort1, and by the Government Agents Stromfeld, Hayward, 
Samuel and Wanlewskl, and also by Sergeant De Luca and 
Patrolman Lino, and by the stipulated testimony of Nancy 
O'Malley and by testimony from Mark Mlklltsch, the fifteen- 

year -old boy. 

The Government contends that from the proof the 
Jury could find Defendant Mallah was Sperling's money partner, 
that In the suimner of 1971 the defendant Mallah was present 
In Sperling's apartment at 5 Spring Street In New York City 
where there allegedly were eight to ten clear plastic 
packages containing white powder, which the Government 
submits was narcotics, on a table. That the Government s 
witness, Cecils Mlleto, allegedly overheard Mallah ask 
Sperling If he had enough money for this, and that Mlleto 
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stationed In the trunk of a car on the street, overheard 
Mallah and Sperling discuss $50,000 and "stuff," that the 
"stuff" allegedly referred to narcotics. Also that Its 
proof shows that both Facelll and Louis Mlleto referred to 
Mallah as Sperling's narcotics partner, and that Louis 
Mlleto Informed Joseph Confortl that Mallah supplied Sperling 
with funds for the purchase of narcotics. 

The Government contends that from Its proof you 
may Infer that after he was Indicted herev Mallah adopted 
the fictitious name Cellar, obtained Identification in that 
name, opened a bank account In that name, arsd took an apart¬ 
ment in that name and changed his appearance allegedly to 
conceal hi* whereabouts and Identity from law enforcement 
officers seeking his arrest under a bench warrant Issued In 
connection with the Indictment In this case. 

The Government also directs your attention to the 
approximately $8500 mostly In hundred-dollar bills In Mallah'i 

possession at the time of his arrest. 

The defendant Mallah testified on his own behalf. 

In addition to the defendant's contentions In summary 
mentioned above, made on Mallah's behalf, he specifically 
denied each and every charge made against him by the Govern¬ 
ment and denied ever having had any transaction or conver¬ 
sation related to or connected with narcotics, and he denied 
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ever seeing or touching drugs. 

Mallah contends that he Is only a bookmaker by 
occupation, and has been such for 25 years. 

He produced witnesses with whoa, he gambled. This, 
he says, accounts for his presence In and about Ballantlne's 
Barber Shop and the Stage Delicatessen. It also accounts, 
he contends, for the large amount of cash, mostly In hundred- 
dollar bills, found in Ms possession, when he was arrested, 
and for his use of false names and Identification data both 
before and after the narcotics Indictment. 

Mallah denied knowing Pacelll In 1971 or knowing 
Lipsky, Louis Mlleto, Catlno, DeFranco, Spada, Confortl, or 
Mrs. Mlleto, and until he came to court on this case, he 
contends he never met his co-defendants or the Government's 
witnesses Confortl or Mrs. Mlleto. 

Mallah admits knowing Herbert Sperling but only In 
connection with gambling. He denies aver being with Sperling 
downtown on Spring Street or in Sperling's apartment at 5 
Spring Street. 

He denies ever talking to Sperling about 650,000 
on Seventh Avenue and claims he never saw $75,000 In his life 
He claims he owes money and has Judgments against him. 

Mallah denies Mrs. Mllet' 's testimony that he gave 
her a couch or any furniture. 
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Turning now to th« defendant Alfred Catlno, he la 
charged In Count 1 aa a conapirator, and in Count 2, together 
with Defendant Pacelll and John Faexalari, with a substantive 
narcotica offenae In September 1971 Involving two kiloa of 
heroin. 

The Government contenda that Catlno waa connected 
with the alleged conapiracy charge through testimony of 
Mra. Mlleto and Barry Lipeky and with the aubatantive charge 

through Barry Lipeky. 

The Government contenda that the proof with reapect 
to Catlno ahowa an alleged narcotica tranaactlon In the late 
aumner In whlc’i Vincent Pacelll and Barry Llpaky went to 
the aocial club on 115th Street between Flrat and Pleaaant 
Avenues, that inside the club Pacelll allegedly met with 
Alfxed Catlno and John Fasxalarl, and Catlno gave Pacelll 
keys and registration ticket to a red Chevrolet. That Pacelll 
then allegedly told Llpaky to "mix up two kiloa of Junk for 
Herbie and Fuaay," and "bring the car back and park It 
nearby." That Llpaky allegedly went to hia apartment at 
1420 Third Avenue, and packed up wo kiloa of heroin, put 
the four half-kilogram bags Into a brown bag and put them 
In the trunk of the red Chevrolet, which he drove up Flrat 
Avenue, parked between 113th Street and 114th Street and 
lockad the car. That Llpaky walked to and entered the social 
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club where he handed the keys and registration to Pacelll, 
telling Pacelll where the car was parked and where the two 
kilograms of heroin were in the car. That Pacelli then 
walked over to a comer and had a discussion with Catlno. 

The Government contends that Llpsky testified that 
he or Pacelll tested the heroin or cocaine as it came to 
the stash at 1420 Third Avenue. 

The Government contends that the testimony shows 
that.Catlno received kilogram quantities of narcotics from 
Vincent Pacelll, Jr., Including on one occasion three or 
four kilograms of heroin In June or July of 1971 in addition 
to the two kilograms later that summer mentioned above. 

The Government also points to the testimony of 
Cecils Mlleto that she saw "Al" in front of Ballantine's 
Barber Shop on numerous occasions in the company, among 
others, of the alleged co*consplratora Sperling and Goldstein 

and that on one occasion her husband, Louis Mlleto, allegedly 

» 

asked Catlno if he had done what he was supposed to do. 

The Government also points to Catlno's possession 
of eight chemical thermometers at the time of his arrest. 

In addition to the defendant#- contentions in 
summary already mentioned, counsel for the defendant Catlno 
points to the following on behalf of Catlno: That the eight 
ther m ometers seised from Catlno when arrested could not be 
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used for Che purpose she sups the Governoent clelas they were 
usable for, since they are Fahrenheit, they register up to only 
,00 degrees, which equals only about H8 degrees on a centl- 

grad* thermometer. j 

Counsel also points to the absence of testimony 

from the surveillance agents that they had seen Catlno during 

their observation of the barber shop area. 

Turning now to Defendant Alfred DeFranco who was 
charged In Count 1 as a conspirator and In Count 3 with 
Defendant Pacelll and John Fa*».alari with the substantive 
narcotics offense in or about December 1971 involving approxij 
mately on* kilogram of cocaine, the Government contends that 
DeFranco was connected to the alleged conspiracy charge and j 
the substantive count through the testimony of Barry Llpsky 
and showed that Pacelll allegedly delivered a halfkilogram 
of cocaine to Catlno at the social club on 113th Street between 
First and Pleasant Avenues, and that after that delivery 
Llpsky, at Pacelll's Instructions, returned to the club 
shortly thereafter and allegedly was paid $5500 by the defen¬ 
dant DeFranco and the alleged co-consplrator John Fassalarl, 
and that in or about December 1971, PacelU through Llpsky 
allegedly delivered a kilogram of cocaine to DeFranco; that 
In connection therewith, allegedly. PacelU and Llpsky went 
to the social club on 115th Street, according to Pacelll, 
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Co meet guys who wanted to buy a half kilo of coke; that 

\ 

Pacelll entered the club with Llpsky and met DeFranco and 
Fazzalarl, allegedly; that Facelll told Llpsky that "We're 
going to give a kilo of coke to Fussy" -- John Fassalarl -- 
"and Skinny" — DeFranco, and told Llpsky to go down to the 
stash and mix it up. That Llpsky then asked where he should 
park the car, and DeFranco said, "Jutt bring it back in the 
block." That DeFranco handed Llpsky the car keys and regis¬ 
tration to a white Cadillac parked almost right in front of 
the club. That Llpsky then drove down to Susan Weyl's 
apartment at 55 East Ninth Street, and there mixed up the 
kilo of cocaine, bagged it, and put it in a brown bag. 

That Llpsky placed the bag under the seat of the 
white Cadillac and drove it back to 115th Street, parked 
between Pleasant and First Avenues, locked the Cadillac, 
went into the club, and gave the car keys and registration 
to DeFranco. 

Those are all contentions of the Government in 
respect to the state of the proof. 

In addition to the defendants' contentions in 
summary already mentioned, counsel for the defendant DeFranco 
points to the following on behalf of his client. He says 
that Barry Llpsky is the only tource of the Government's 
proof against DeFranco, and that he was not corroborated by 
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testimony or circumstances or otherwise. 

As to the defendant Barney Barrett, he Is charged 
In Count 1. the conspiracy count, and the Government contends 
that Its proof connectsBarrett with the alleged conspiracy 
through the witnesses Confortl, Reginald Willlame, Sergeant 

De Luca, and Patrolman Gerald Lino. 

That the proof shows he allegedly was a worker for 
Sperling and a. auch mada pickups and u.llverlas of narcotics. 
The Government points to surveillance photographs on which 

Barrett Is said to appear. 

The Government further contends that Confortl was 

present In an apartment on 54th Street and Seventh Avenue 
on Instructions of Spada. That allegedly three and a half 
kilos of pure heroin were there, that Sonny Gold and Barney 
Barrett came there to pick up narcotics, and allegedly found 
that the mixed pickages of heroin were not ready, that they 
left and returned a half hour later, that Sonny left with 
his bags, that Barney Barrett wanted five bags, which he got 
and they left with them. That on another occasion Barney was 
In a parking lot and had brought his customer with him, 
and allegedly there was delivered to Barney by Jack Spada 
two and a half kilos of heroin In the parking lot. That on 
another occasion when Confdtt* was mixing three and a half 
kilos of pure heroin with Jack Spada at the Skyline Motel, 
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Spada ran short of mix, and a call was allegedly put through 
by Spada to Barney Barrett to get the .iM*, which was then 
delivered, that Barrett had previously told Confortl to call 
him or Herbie If he ever ran low on mix. That Barney handed 
a bag of money to Herbie In a bar which Herbie gave to 
Confortl to hold. 

That allegedly In December 1972, Barrett gavu 
Reginald Williams a package of narcotics, and that on an 
occasion on Seventh Avenue, according to Gerald Lino, Barrett 
went Into the bar there at the suggestion of Sonny Gold to 
find out when they would get "it," and returned to say they 
would get It, as testified by Patroleman Lino. 

In addition to the contentions of the defendants 
In summary, already mentioned, counsel for the defendant 
Barrett argues that Barney Barrett never told anyone at any 
time In the Stage Delicatessen that he could obtain mix for 
narcotics If It were needed; that Barrett never picked up any 
packages of narcotics from Joseph Confortl at an apartment 
In Manhattan with Sonny Gold; that Barrett never transferred 
narcotics for Spada In a parking lot In Manhattan; that 
Barrett never gave Reginald Williams a package of narcotics 
in December 1972; that Barrett never went Into a bar on 
Seventh Avenue at the suggestion of Sonny Gold to find out 
when they would get "It," and that evidence concerning the 


0 
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pickup of a package of narcotics from Ccnfortl at an apart¬ 
ment In Manhattan and was not mentioned In a previous trial. 

Finally, the defendant Vincent Pacelll, Jr., is 
charged in every count which is before this jury -- the 
conspiracy count and the five substantive counts. 

The Government contends that the proof connects 
Pacelll with the narcotics offenses charged In the Indictment 
through the testimony of Barry Llpsky, Susan Weyl, Sergeant 

De Luca, and Samue* Bertollno. 

In addition to the contentions as to Pacelll al¬ 
ready Indicated In the summary outline above, and more 
specifically the Government contends that the proof as to 
Defendant Pacelll shows that from April or May 1971 to 
February of 1972, he allegedly sold and bought heroin and 
cocaine, allegedly stashing the dtugs with co-consplrator 
Llpsky at 1420 Third Avenue, and In November and December 
*t 55 East Ninth Street In Greenwich Village. 

The Government contends Pacelll received cocaine 
in kilo and multl-kllo quantities from Juan Jose Serrano, 
also known as Negron, the name by which Llpsky knew him, 
and heroin In kilo or multl-kllo quantities from, among 
others, alleged co-consplrator Herbert Sperling; and the 
Government contends that the proof shows that the defendant 
Pacelll sold cocaine and heroin In kilo and multl-kllogram 
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quantities to, among others, Alfred Catino, Alfred DeFranco,* 
John Fazzalari, Nicholas Lugo, Herbert Sperling, and Benjamin 
Mall ah. 

1 have already covered the Government's contentions 
as to the proof of Pacelll's part in the specific substantive 
transactions in which Catino on Count 2, and DeFranco on 
Count 3, were allegedly involved with Pacelll and Fazzalari. 

The Government's contentions as to the proof on the 
remaining substantive counts, 5, 6, and 7, naming Pacelll, 
are as follows: 

The Government contends that the proof with respect 
to Count 5 shows a narcotic transaction in the summer of 
1971 in which Pacelll and Llpsky went to the Ballantlne 
Barber Shop, that on this occasion Llpsky stood to one side 
while Pacelll spoke to Mallah, Sperling, and Mileto; that 
Pacelll then came over to where Llpsky was waiting and Pacell 
told Llpsky to give Louis Mileto a half kilo of coke, hit it, 
bag it, and that Mileto gave Llpsky keys and registration 
to a black Ford and told him the car was parked on Spring 
Street near the Bowery. That Llpsky took the Ford, went to 
his apartment, packaged a half kilo of coke, and placed it 
in• the trunk, and that Llpsky drove the car to First Avenue 
near 55th Street and returned the car keys and registration 
to Mileto. 
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Those are the Government's contentions as to the 
proof on that count. 

With respect to Count 6, the Government contends 
that the proof shows a narcotics transaction In 1971 whereby 

r 

Pacelll purchased two kilos of heroin from Sperling, that 
Pacelll took Llpsky to the vicinity of the Ballantlne Barber 
Shop, that Pacelll explained that they were going to pick up 
some goods, some junk, from Sperling, that Pacelll left to go 
to the barber shop leaving Llpsky behind In the car. That 
Pacelll returned shortly with car keys and a parking claim 
check. That Pacelll gave the keys and claim check to Llpsky, 
and told Llpsky how to find the car which Pacelll described 
as a gold Thunderbird with a black top In a nearby municipal 
garage. That Pacelll told Llpsky to take the Thunderbird, 
that there are two kilos of junk In the trunk, and told Llpsky 
to stash them at Susan Ueyl's apartment and return the car 
to the garage. That Llpsky did so, and that while at Susan 
Weyl's apartment, he weighed the bags and found that each was 
over 510 grams. 

That Llpsky than returned the Thunderbird to the 
parking garage, that he found Pacelll, who was speaking to 
Mallah and Sperling In front of the barber shop, and gave 
Pacelll both the claim check and car keys; that sometime 
later Pacelll and Llpsky obtained $20,000 from Pacelll's 
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aunt's house and took it to Spring Street where Pacelll told 
Llpsky he gave $20,000 to Sperling and owed Sperling $16,000 
or $18,000 more. 

Those are the Government's contentions as to the 
proof In respect of Count 6. 

As to the remaining count. Count 7, the Government 
contends that proof showed that In MoVember or December 1971 
Pacelll told Llpsky that the cocaine they had been getting 
from John Negron for $12,000, Pacelll yes going to repackage 
and sell to Sperling for $16,000; that In November or Decembei 
Pacelll and Llpsky drove to Seventh Avenue where Pacelll 
left the car, explaining he was going to meet Sperling In a 
bar. That when Pacelll returned to the car he handed Llpsky 
$12,000, that they then drove to Shakespeare Avenue where 
Pacelll took the money and left the car and went to John 
Negron's house; that Negron then came out of the house and 
drove away. That Negron returned to the house a short time 
later. 

Thereafter Pacelll returned to the ear and handed 
Llpsky a quantity of cocaine; that Llpsky tested It while 
Pacelll drove to Ninth Street where their stash was In Susan 
Weyl's apartment. That Pacelll told Llpsky to go up to the 
apartment but not to throw anything Into the goods, to Just 
skim off the weight If It was overweight, so that each kilo 
was about 952 grams; that Llpsky did this and returned to the 








M 



1710 

mbge 

car. That Pacelli then drove back to 55th Street and Sixth 
Avenue; that Pacelli again left the car; tnat when Pacelli 
returned to the car he gave Lipsky the keys to a Thunderbird 
telling Lipsky to put the cocaine in the trunk of the 
Thunderbird which was parked in a nearby garage. That Lipsky 
did so, and Pacelli then picked up Lipsky and they drove to 
the Ballantlne Barber Shop where Pacelli spoke with Sperling, 
and that they then went Into the barber shop where Benjamin 
Mallah was. That Pacelli returned to the car and explained 
to Lipsky that he, Pacelli, had to go downtown that night to 

pick up the other $4,000 from Sperling. 

Those are the contentions of the Government with 

respect to the proof on Count 7. 

In addition to the contentions in summary made by 

and on behalf of the defendants, including the defendant 
Pacelli as mentioned, counsel for the defendant Pacelli 
further argues on his behalf among other things that Pacelli 
had nothing to do with narcotics; that there is no evidence 
pertaining to Pacelli relating to any time after 1971; that 
there was no reason for Pacelli to have hired Lipsky; that 
the only connection shown between Lipsky and Pacelli are the 
wedding pictures; that Lipsky was no more than Pacelli's 
caterer; that testimony read to you concerning an investi¬ 
gation of Louis Valentine says nothing about Pacelli b iing 
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with Lipsky at Yellowfingers on the occasion of the survelllan: 

Further, counsel argues that the relationship 
between Susan Weyl and Barry Llpsky was that they were living 
together and he brought his own narcotics to her apartment; 
and that the procurement of bail for Cheryl Lugo's husband 
was a harmless favor. He argues that Llpsky on one occasion 
swore that Pacelll was not engaged with him In criminal 
activity, and that a Government prosecutor conspired with 
Llpsky to obstruct Justice and elicit perjury from Llpsky 

to do so. k 

Again, I repeat. It Is your recollection and 

marshaling of the evidence MM* counsel's arguments which are 
controlling. Each defendant relies on the presumption of 
Innocence and claims that In all events guilt has not been 
established beyond a reasonable doubt as to him, and each 
defendant denies that he was part of any conspiracy or engage< 

in any narcotics transactions. 

I hrive about completed with the charge. 1 attempted 
but only In broad outline, to put before you my recollection 
of the rival contentions as to the state of the proof and my 
recollection of some of the evidence. 

As I have said and I will repeat, my recollection 
Is aot necessarily accurate or complete. It is yours which 
Is controlling. And moreover you are not to be Influenced 
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by the matters I have given you or the manner In which I 
have done so. 

My statement Is not binding upon you In any respect 
except to the extent that you choose to utilise It, and 
confirm It from your own recollection. 

Members of the Jury, under your oath as jurors, 
you cannot allow any consideration of the punishment which 
might be Inflicted upon a defendant, If convicted, to 
Influence your verdict In any way, or in any sense enter 
Into your deliberations. 


The duty of •Impmlnq 


sentence following 


a conviction rests exclusively upon this Court. That Is 
solely the judge's responsibility. Your function Is to 
weigh the evidence In the case and to determine whether 
the defendants are guilty or not guilty solely upon the basis 

of such evidence and the law. 

You are to decide the case upon the evidence and 

the evidence alone. You must not be Influenced by any 
assumption, conjecture, or sympathy or any Inference not 
warranted by the facts unless and until proved to your 
satisfaction. 

In deliberating on this case 1 want you to listen 
to each other carefully In the jury room. If you think you 
are wrong and somebody else is right, do not be embarrassed 
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about changing your mind. But remember, each of you is to 
decide the case for yourself. You must bring th a verdict 
for or against the defendant In question on each count under 
which the defendant Is charged, whether not guilty or guilty, 
and any verdict to be acceptable must be unanimous. 

Use your common sense In evaluating the evidence, 
the circumstances, and the peakttllitWi. Do not allow 
yourselves to be swayed or carried away or Inflamed by 
appeals to passion, sympathy, or prejudice. Suspicion, 
conjecture, should not be substituted for evidence. 

You must maintain a clear view of the case and 
not be sidetracked by anything or anybody from a fair, dis¬ 
passionate consideration of the evidence In arriving at your 
resolution of the facts In the case that you are now deciding 

The oath you took right at the outset as jurors 
really sums up what you are supposed to do In this ease, and 
that Is, without fear or favor to any party, you will well an 
truly decide the Issues according to the evidence and the 
law as stated to you by the Court. 

If you desire any of the exhibits, those will be 
sent to you In the Jury room upon request. 

If you want any of the testimony read, that can 
be done also. It Is not easy to find the testimony In the 
notes of the reporter, so therefore try to be as specific 
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as you can in regard to any requests that you do make. 

Please do not communicate wi.h anyone concerning 
your deliberations about this case except in writing, signed 
by your foreman. The young lady who sits in the first seat 
will, unless you choose another person, act as your foreman. 
She will be provided with adequate pencil and paper by the 
marshal. 

1 would like to take a few minutes to talk to the 
lawyers. They may wish to call to my attention any matter 
on which 1 may have misspoken or which I may have overlooked. 
Accordingly, I will not give this case to you as yet, or 
until I give you further Instructions. But in order that we 
can loglstically accomplish a free exchange between counsel 
and the Court, I will ask you to step into the Jury room for 
a few minutes, and not to discuss the case as yet, not to 
begin your deliberations, but it will give you a chance to 
relax. 

I haven't handed the case over to you as yet, but 
I will ask you to remain in the Jury room mainly for convenle 
for a short time, and then I will re-call you, so as to re¬ 
solve any further matters on which you should be instructed. 

Accordingly, you may go out. 

(The Jury left the courtroom.) 
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THE COURT: I will hear counsel in respect to 
exceptions. 

Mr. Levin? 

MR. LAVIN: Yes, your Honor. 

THE COURT: Are there any exceptions on the part 
of the Government? 

MR. LAVIN: No, your Honor. 

THE COURT: Mr. LaRossa, are there any exceptions 
on the part of the defendant Mallah? 

MR. LaROSSA: There are, your Honor. I most 
respectfully except to that portion of the charge which 
described the statutes and the congressional purpose behind 
it. I think your Honor's charge again, by reading the Cotnpre-f 
henslve Drug Abuse Prevention Act of 1970 was passed by 
Congress, et cetera, 1 object to that portion of the charge. 

X object most respectfully to the marshaling of 
the evidence and your Honor's contentions as to the Govern¬ 
ment being so out of context with the facts that it makes 
them completely unfair. I refer specifically to one portion 
of your Honor's reference to the Government's contentions 
that the Government contends that Mallah purchased narcotics 
from Vincent Pacelli. 

THE COURT: Does the Government make that contention, 
that Mallah purchased narcotics? 


| 
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HR. LAVIN: Yes, as a partner of Sperling In the 
course of the conspiracy, but not directly that he was paid 
any money or paid -- 

THE COURT: I think that that was such a matter of 
Inference from the record that I am going to charge the jury 
that I do not find any evidence that Mallah was a purchaser. 

What language would you like to have that In, 

Mr. LaRossa? 

MR. LaROSSA: I would think that If your Honor 
stated that you previously said to the Jury that it was the 
Government's contention, and I think If you will give me a 
moment I r^-can read It right to you, because I think It Is 
right here at the beginning. 

Your Honor stated I think that the Government 
contended that the defendant Pacelll -- 

THE COURT: You go ahead with what you were about 
to say, because I can't put my finger on the part of it that 
you are referring to at the moment. 

MR. LaROSSA: The other matter, your Honor, 
referred to the defendant Mallah having good sources of 
heroin, sold heroin to Pacelll. It Is those two aspects. 

THE COURT: All right. Now, I used Pacelll each 

time? 

MR. LaROSSA: My understanding Is yes, you did, sit 
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THE COURT: All right. I will correct that. If 
you have particular language I will accommodate your language 

and you will have an opportunity — 

MR. LaROSSA: May I write It out while the others 

are taking exceptions? 

THE COURT: Yes. 

Are there any other exceptions? 

MR. LaROSSA: No, sir. 

THE COURT: No other exceptions. All right. 

All right, Mr. Duke. 

MR. DUKE: Your Honor, I except to the failure of 
the Court to give my requests Nos. 4, 6, 10 and 12. I take 
exception to the Court's definition of conspiracy, Its 

• 

definition of It being a scheme, rplot, understanding or 
agreement, and I take exception to the numerous statements 
by the Court to the effect that the Government need not prove 
this or that with respect to proving membership, and, I 
believe, the Court's statement that all the Government needed 
to prove Is that the defendant had some knowledge of the 
purpose of the scheme. 

It seems to me that is an Incorrect statement of 
the law, and I further object to It. 

I 

THE COURT: You think that I charged that that is 
all the Government need prove under a conspiracy charge? 
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MR. DUKE: No, with respect to the issue of the 
defendants' membership in the conspiracy, your Honor said, 

If I recall correctly, a couple of times that what is 
required — after saying what isn't required — your Honor 
said what Is required is participation with knowledge of 
some of the purposes of the scheme, and my contention as 
Indicated In my request Is that a co-consplrator must have 
considerably more knowledge than that. He must have some 
knowledge of what your Honor might be referring to as details 
of the conspiracy, the parties, the scope, the objectives, 
and things of that sort. There Is nothing in the charge as 
far as I know to Indicate what must be proved apart from the 
knowledge of the Illegal purpose of the scheme. 

I also object to the Court's marshaling of the 
evidence In that It unfairly and unnecessarily emphasized the 
Government's contentions and the Government's evidence and 
was not equally weighted In terms of the impeachment evidence 
and the contradicting evidence put forth by Defendant 
Pacelli with respect to the witnesses, the four witnesses 

that the Court mentioned. 

THE COURT: Defendant Catlno, Mrs. Rosner? 

MRS. ROSNER: 1 take exception to the portion of 
the Court's charge where, in discussing the effect of a prloi 
felony conviction on a witness' credibility, the Court said 
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something to the effect that the prior conviction was not 
conclusive or determinative on the issue of credibility. I 
think the jury would be entitled to find a reasonable doubt 
from the fact of conviction alone, and that option should be 
available to them. 

I don't have the exact language, your Honor. 

THE COURT: All right. I think that you have 
overlooked what I charged there. That portion of the charge 
1 think was directed particularly at the fact that a defendan 
who has a felony conviction doesn't thereby become culpable 
for the crime before the jury. 

MRS. ROSNER: Ho, 1 am making reference to an 
earlier portion, your Honor. On the credibility charge 
your Honor made reference to the fact of conviction of a 
felony as bearing on credibility, but I believe there was 
language which stated that the conviction itself was not 
determinative or was not the -- could not be conclusive 
on the issue of credibility. I think that that by inference 
would preclude the Jury from finding a reasonable doubt from 
the fact of conviction of a felony, and 1 think they are 
entitled to do that. 

Shall I go on, your Honor? 

% 

THE COURT: Just a minute. 

What I charged was evidence that any witness has 
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been convicted in the past of a felony may be considered In 
determining his or her credibility, meaning worthiness of 
belief. Such evidence Is presented solely to aid you in 
considering their believablllty. A prior conviction will not 
decide this for you In and of itself. 

MRS. ROSNER: That's the portion I make reference 


THE COURT: A conviction for a felony does not 
make a person necessarily unworthy of belief, but will be one 
of the facts which will help you decide whether to believe 
him or her and how far. 

That Is the portion? 

MRS. ROSNER: I make reference to the portion where 
you say the conviction does not decide the issue. I think 
the jury is entitled to find a reasonable doubt from the fact 
of conviction of a felony, and that alone would tend to 
preclude them from doing that, If followed. 

THE COURT: You mean a conviction of one felony 
makes it a reasonable doubt that he committed another felony? 

MRS. ROSNER: The tense of the verb. 

THE COURT: That is what you are telling me? 

MRS. ROSNER: No, your Honor. The tense of the 
verb that you used is not the spirit of my argument. I say 
It may and the Jury has the right to find a reasonable doubt 
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from It, not in every case that it does. But the Jury 
certainly has that option. 

THE COURT: Well, they have the option because they 
don't believe the witness. Isn't that what it is? Isn't 
that the reason why they have the option? 

MRS. ROSNER: Yes, your Honor. 

THE COURT: Since this charge is focused on the 
believability of the witness, I don't see how you can get 
me to charge that the mere fact that a man has been convicted 
may entitle the Jury to find that there is reasonable doubt 
of the complicity in narcotics. 

MRS. ROSNER: I believe that is the fact, your 
Honor, and I believe that>.is the law. 

Shall I go on, your Honor? 

TIE COURT: Yes. 

MRS. ROSNER: I also take exception to the portion 
of your Honor's charge -- 

THE COURT: By the way, have you got a case that 
says that., that prior conviction of a felony means that the 
jury can dismiss a narcotics charge? 

I ' 

MRS. ROSNER: I can't think of anything offhand, 
your Honor, but I think it is a -- 

THE COURT: It would be a novel doctrine. I'd 


like to know about such a case. 
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MRS. R0SN2R: I will try to supply your Honor with 


I also take exception to the portion of your Honor's 
charge dealing with the Impeachment value of prior inconslstent 
statements wherein I believe your Honor charged that the Jury 
had at duty or obligation to reconcile conflicting statements. 

I don't believe the Jury has any such obligation and I think 
they are entitled to find a willful falsehood even where a 
view of the evidence can be had to reconcile various con¬ 
flicting statements. 

THE COURT: All right. Anything else? 

i 

MRS. ROSNER: In the early part of your Honor's 
charge, after discussing the fact that evidence had been 
adduced by both sides to the case, I think your Honor made 
reference or made some remark to the following effect, that 
the same standard Is applied to all the evidence in the case. 

In the context In which It was made, your Honor, I 
think the Jury might have been led to believe that the 
defendants' evidence as well as the Government's must be 
believed beyond a reasonable doubt to be considered, and I 
don't think that Is the law. I think the jury should be 
instructed that If reasonable doubt arises from the defendantj 
evidence, that Is sufficient to acquit him. 

THE COURT: In other words, you think I placed on 
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the defendant the burden of proving Innocence beyond a 

reasonable doubt? 

HRS. ROSNER: I think that. 

THE COURT: There Just Isn't anything In the charge 

to that effect, Mrs. Rosner. 

MRS. ROSNER: I'm sorry, your Honor. I may have 

misunderstood, but out of an excess of caution I would 

point that out. 

THE COURT: All right. 

MRS. ROSNER: I would also object to the giving of 
a Pinkerton charge In the context of the evidence against 
Catlno, since the substantive offense In which he Is named 
is one In which It Is alleged he directly participated, and 
I don't think It has reference to his case. 

THE COURT: All right. 

The defendant DeFranco, Mr. Peluso? 

MR. PELUSO: I would at this time, Judge, Join In 
the exceptions taken by co-counsel Insofar as they are 
applicable to Defendant.DeErfined?o, more specifically, Judge, 
I would object to the marshaling of the evidence on the 
ground that the manner In which your Honor did so marshal 
the evidence was unfair In that It stated the testimony of 
the defendant Llpsky without presenting to the Jury the fact 
that Defendant Llpsky admitted on the stand that on at least 
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three prior occasions he took an oath, and after having taken 
the oath, he committed perjury, without bringing to the 
attention of the Jury the fact that although he considered 
himself to be a man of good memory and a man who had perhaps 
a photographic memory of such things as addresses, phone 
numbers, and license plates, was unable to specifically give 
the license plate number and/or the address of the club, 
although he stated he had been there on at least 20 occasions 
THE COURT: The defendant Barney Barrett, Mr. 

Mitchell? 

MR. MITCHELL: If your Honor pleases, I will Join 
in the exceptions of my co-counsel where applicable. Also, 
your Honor, there was one part of the charge'where you were 
talking about the belief or disbelief of the witness testi¬ 
mony and you indicated that the Jury had the right to believe 
it in part or In whole. I think you omitted the fact that 
the Jury if they believed that a witness was lying or 
committing perjury, would have a right to disregard his 
entire testimony. 

THE COURT: I put it exactly in that frame. I 
will read it to you. 

MR. MITCHELL: I will withdraw it, your Honor. 

Now, the other point is this, your Honor, that I 
take exception to: In the summary of the Government's 









mbgs 


1725 


contentions on Barrett, there was reference to a Skyline 
Motel and Spada, and some testimony about mix. There was 
nothing In this particular case about such testimony. 

THE COURT: I got It right from the record. 

MR. MITCHELL: What? 

THE COURT: I got It right from the record. 

MR. MITCHELL: I'm sorry, then, your Honor. I 
personally don't recall, and I have been advised by somebody 
else that there was no testimony to that. 


on that. 


THE COURT: Let me Just see If I have something 


Do you have that at your fingertips, Mr. Lavln? 


Do you know what the answer Is there? 

MR. NESLAND: Page 40 of Confo;tl's testimony where 
they are In the Skyline Hotel In New York, page 41, "We ran 
short of mix I think It was about eight ounces. He says, 

'I will call up Barney.' 

"I told him not to use the phone, but he used the 
phone anyway from the hotel. I called up Barrett. He gets 
on the phone, he asks for Barney. I guess Barney came on 
the phone. 

"He says, 'I ran short, I need some more — 
manlta.' He says, 'Joe, I will be right back. Take me 
15 or 20 minutes.'" 
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MR. BARRETT: I never had manita in my life. 

MR. MITCHELL: I will withdraw the exception. 

MR. NESLAND: There is additional testimony after 


that further explaining that. 

THE COURT: Yes. All right. I am going to give 

your request as requested. 

Bring the jury back. 

Wait a minute. There is one other thing I didn't 
deal with. ‘ I want to see what Mr. Duke is talking about here 
(Pause.) 

THE COURT: All right. Bring the Jury in now. 

(In open court; Jury present.) 

THE COURT: My attention has been called to an over¬ 
statement on my part with respect to the defendant Mallah. 

I told you that the Government contends that he was the 
money man in the matter, and 1 made reference to a contention 
that the defendant Pacelli sold cocaine to the defendant 
Mallah, and that Mallah sold heroin to the defendant Pacelli, 
including that at the time when I made mention that Pacelli 

did those things with Sperling. 

There is no evidence in the record to support a 
statement that Mallah transacted business in cocaine or in 
heroin in the sense of dealing with the drug. The contention 
here is that he was the money man or backer, as you have 






mbgs 

heard it. 


1727 


3 

In stating to you that you might come upon 


4 

conflicts In the evidence, and inconsistencies, I stated 


5 

that you will have to contider whether the discrepancy 


6 

involves understandable error, which can be reconciled. I 


7 

want to change the phraseology of that and withdraw what 


8 

I said to you, and I will read to you now the way 1 would 


9 

like to have you understand I am charging. 


10 

If your consideration of the evidence makes it 


11 

appear that there are differing versions of the facts 


12 

resulting in a discrepancy in the evidence, you may if you 


13 

wish consider whether the apparent discrepancy involved under 

► 

14 

standable error, which can be reconciled by fitting the two 


15 

stories together in a rational relationship. In other 


16 

words, in passing on all Issues of credibility, you deter¬ 


17 

mine the degree to which and the extent to which you accept 


18 

or reject the testimony. 


19 

When I directed that you should apply the same 


b 

standards to all the evidence in the case, you are to under¬ 


21 

stand that it is the Government's obligation, it must conform 


22 

to the standard of proving its case beyond a reasonable doubt 

• 

23 

I told you repeatedly that the defendant need prove nothing. 


24 

And it is up to the Government to have established its case. 


25 

I believe that that completes all of the things 
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that I would like to say to you, and now I am going to hand 
you a form verdict that you will pass among yourselves, and 
Miss Johnson's copy will be the one - the others are work 
copies for you — Miss Johnson's will be filled In with 
your votes when you come to establish a vote, If you do, and 
then you can return the work copies to the clerk thereafter. 

I also wish at this time to excuse Mr. Helrty from 
further participation In the case In view of the fact that 
we have twelve Jurors available to participate. I want to 
thank you very much for your attendance and your patience 
In this matter. 

I will say In response to some Inquiry that some¬ 
body made, that the gentleman who had trouble in his family 
with the accident and who couldn't come back was not hurt. 

It was his father-in-law and mother-in-law, and Just as we 
thought, his wife's concern sent him up there to the hospital 
where he telephoned in and advised us of his unavailability, 
but we are glad to report that he Is all right, and the lady 
who hurt herself, 1 think she Is all right, too. 

All right, you may swear the marshals first. 

Mr. Hierty, you can go down to 109. 

(Two marshals were duly sworn.) 

THE COURT: The marshals will be Instructed to 
escort the Jury to lunch at the Government's expense, and 


25 
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stay, too, for that purpose. 

yhat you may do If you desire to do so before you 

commence your deliberations, you may go out to lunch. Don't 
discuss the case at lunch or until you reconvene all together, 

and then you can start In at that time. 

I will have available for you a copy of the Indict¬ 
ment that you are considering, should you request It, and 
we will have segregated the exhibits should you desire to 
see any of those. 

Miss Johnson may send out a note requesting any 
of those Items If you need them. The Jury may go out. 

(12:45 p.m., the Jury retires.) 

(In open court; Jury not present.) 

THE COURT: I would think that we can definitely 
stand In recess until two o'clock, and from then on I would 
expect counsel to be available. Mn the meantime I would 
like to have the Government and defendants' counsel examine 
all of the exhibits to avoid any possible Inadvertence in 
respect to any of the exhibits and lodge them with the clerk. 
As previously indicated, the docket sheet that was admitted 
In evidence only for the purpose of establishing a fact, 
that is, the date of filing, would not go to the Jury In any 
event. If there was any other exhibit to which that applies, 

you Just let me know. 


4 
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MR* LaROSSA: The Indictment as well as the docket 

. \ 

sheet. 

THE COURT: The indictment in this case? 

MR. LaROSSA: No, sir. It was the indictment in 

the prior case. 

THE COURT: That definitely will not go in. I have 
a redacted indictment here that I would like to have you 

» 

gentlemen and lady examine, to be sure that if they call for 
an indictment, that that copy is satisfactory. I have an 
extra copy of the proposed form of verdict for each of the 
counsel, and the Government, and the clerk. 

MRS. ROSNER: Your Honor, thinking that the trial 
would be over by today, I made an appointment with my dentist 
at four o'clock. I would ask leave of the Court to be absent 
from the jury's deliberations from approximately 3:30 until 
perhaps 6:30. I will leave the number for the Court where 
I will be. 

THE COURT: Who did you say was going to cover for 
you in the meantime? 

MRS. ROSNER: I would ask Mr. Peluso to step in. 
THE COURT: Mr. Peluso, is that satisfactory? 

MR. PELUSO: Yes, Judge, it is. 

THE COURT: In other words, any Question that 
that would call for a response to the jury, you 


comes up 










1731 


mbgs 

will undertake to handle on behalf of the defendant Catlno 

I 

and Mrs. Rosner? 

MR. PELUSO: I will. 

THE COURT: As well as for Mr. DeFranco? 

MR. PELUSO: I will. Judge. 

THE COURT: Is there any conceivable conflict of 
Interest that either counsel could possibly visualise? 

MR. PELUSO: 1 see none, Judge. 

MRS. ROSNER: 1 see none, your Honor. 

THE COURT: Do you see any, Mr. Lavln? 

MR. LAVIN: No, your Honor. 

THE COURT: Mr. Catlno, Is It satisfactory for you 
to have your Interests protected by Mr. Peluso during Mrs. 
Rosner's absence? 

MR. CATINO: Yes, your Honor. 

MRS. ROSNER: Thank you, Judge. 

(Pause.) 

THE COURT: Mrs. Rosner advises that she Is In 
error as to the times only, and will be leaving currently to 
be back probably by 4:30. 

MRS. ROSNER: And 1 will leave the number where I 
am going to be. 

THE COURT: The same arrangements are deemed to 


applyi correct? 
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HRS. ROSNER: Yes, your Honor. 

THE COURT: Mr. Duke's requests to charge are marked 

Court's Exhibit No. 54. 

Mr.. Duke, I am marking and filing with the clerk 

as Court's Exhibit 54 your requests to charge. 

\ 

(Court’s Exhibit 54 marked.) 

MR. DUKE: Your Honor, on Count 7, the defendant 
is plural. I think maybe it could be blocked out on that. 

THE COURT: Where is that? 

MR. DUKE: In c ount 7. 

THE COURT: Shall we just take a pen and knock it 
out? Maybe we wan rub it out. All right? 

MR. DUKE:: Yes. c' Vv*. 

THE COURT: Is this now satisfactory to everybody? 
MR. DUKE: Apparently. I am not sure everybody 
saw it. But I guess everybody did that wanted to. 

THE COURT: All right. If they ask for it that is 

the copy of the indictment that you give them. 

(Luncheon recess.) 





\ 
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AFTERNOON SESSION 2:55 p.m. 

(In open court; jury not present.) 

THE COURT: I have a request from the Jury which 


reads as follows: 


"Please send in a copy of indictment and Picture 

8 and 9 showing Pacelli." 

This will be marked Court's Exhibit 55. 

(Court's Exhibit 55 marked.) 

THE COURT: Let me see those pictures, please. 

(Mr. Lavin handed photographs to the Court.) 

THE COURT: Show these to defendants' counsel and 
see if they agree that that is it. 

(Photographs handed to defense counsel.) 

THE COURT: All right, the clerk may hand those 
things to the marshal. 

We will stand in recess. 

(Recessr) 

(3:45 p.m. In open court; Jury not present.) 

THE COURT: I have a note from the Jury reading: 
"Testimony given on December 24 by undercover agent concerning 
drug transaction in sporting goods store." 

What does that refer to, Mr. Lavin? Do you know? 

MR. LAVIN: That is Agent Salvemini. 

(Pause.) 
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(In open court; jury present.) 

THE COURT: Miss Johnson, I have your note In which 
you request the testimony of the undercover agent given on 
December 24 in connection with the sporting goods store. Is 
that right? 

THE FORELADY: Yes, sir. 

THE COURT: Would that be Agent Salvemini? Is 
that the one? 

All right, the reporter has the notes and he will 
read, and when you have heard as much as you are interested 
in hearing, Just put your hand up and we will stop. 

(The reporter read from the testimony of Agent 

Salvemini as requested.) 

THE COURT: All right, we have a signal from the 
forelady that you have heard as much as you want. Is that 
the one? 

THE FORELADY: Yer 

THE COURT: All right. You may depart. Continue 
your deliberations. 

(4:00 p.m., the jury retired to continue 
deliberations.) 

(4:25 p.m. In open court; jury not present.) 

THE COURT: I have this note which will be marked 


Court'8 Exhibit 57. 


"Please let us know if anyone other 
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than Llpsky testified against DeFranco. If there is other 

testimony, may we hear It." 

Now, It seems to me that we could agree on that 
and just send a note back instead of asking the jury to come 
out. My recollection is that there is no other witness Who 
testified other than Lipsky; is that correct? 

MR. LAVIN: That is correct, your Honor. 

THE COURT: Is it satisfactory if I endorse this 

note and just send it back? 

MR. PELUSO: Satisfactory, your Honor. 

THE COURT: I have endorsed this note with the 
word "no," and signed my name, and written on it, Please 
return this note to the marshal so that we can have it in 
the Court exhibits." 

Defendants may look at it. 

MR. PELUSO: Judge, can we have the question read? 
THE COURT: Read it yourself. 

MR. PELUSO: Judge, I think perhaps "no" alone 

might be a little ambiguous. 

THE COURT: What's ambiguous about "no"? They 
ask, "Please let us know whether there is anybody but 
Lipsky." The answer is no. What do you want me to say, 
no, positively no? 

MR. PELUSO: "No, there is no other witness." 
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THE COURT: I think that is sufficient. 

MR. DUKE: Judge, I think the point is that "no" 

may mean that it is a refusal. 

THE COURT: Have you looked at the note? 

MR. DUKE: I heard what you said. 

THE COURT: Please look at the note and see where 

I put the word. 

MR. PELUSO: Judge, it also said if there is other 





testimony. 

THE COURT: Please look at the note and see what 
I have done with it. 

Hand it back up here and I will put down "no 
other." You know, you can split hairs, too. 

Now look at it and see if it is satisfactory. 

MR. PELUSO: Thank you, Judge. 

THE COURT: All right. Hand it to the marshal. 

(Recess.) 

(6:25 p.m. In open court. Present: Messrs. 

Lavin, LaRossa, Mallah.) 

MR. LaROSSA: Mr. Fischetti from my office is 
fully familiar with the case of United States against Mallah, 
and will stay in my stead during the deliberations this 
evening. This is acceptable to Mr. Mallah, Mr. Fischetti, 

and Mr. Lavin. 
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Is that correct, Mr. Mallah? 

MR. MALLAH: Yes. 

MR. LaROSSA: Mr. Fischetti? 

MR. FISCHETT1: Yes. 

MR. LaROSSA: And Mr. Lavln? 

MR. LAVIN: Yes. 

THE COURT: It Is acceptable to the Court. 

(9:35 p.m. In open court; Jury not present.) 

THE COURT: I have a note frota the Jury: "May we 
please listen to Llpsky's testimony about DeFranco and cross- 
examination by DeFranco's lawyer." 

I assume that is Mr. Peluso. 

Fortunately, we have that transcribed so that it 
will make it easier to get it. 

(In open court; Jury present.) 

THE COURT: Mrs. Johnson, we have your note in whic 
you asked to listen to the Lipsky testimony about DeFranco, 
and the cross-examination by DeFranco's lawyer. That is Mr. 
Peluso. 

THE FORELADY: Yes. 

THE COURT: The reporter will now read it to you. 
(The reporter read from the testimony of Barry 

Lipsky.) 

(10:00 p.m., the Jury retired to continue 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. MITCHELL: Your Honor, I have a request. 

THE COURT: Yes, Mr. Mitchell. 

MR. MITCHELL: I had advised yOu previously that I 
was supposed to start a trial and I had given affidavits. 

I have been advised that I must start tomorrow morning, and 
my client has consented if somebody would cover me. Mr. 
Peluso will cover. 

THE COURT: In other words, you'd like to be 
excused if this case goes over until tomorrow? 

MR. MITCHELL: Yes. 

THE COURT: So that you can go to this other court? 
MR. MITCHELL: Yes. 

THE COURT: What court is that? 

MR. MITCHELL: It is Trial 2 at 100 Centre Street. 

I am supposed to start at 9:30 on a Jury trial. 

THE COURT: Is there any conceivable conflict of 
interest between your client and Mr. Peluso's client? 

MR. MITCHELL: Not that I know of. 

THE COURT: Mr. Peluso, is there any conceivable 
conflict of Interest? 

MR. PELUSO: Not that I know of. 

THE COURT: Do Mr. DeFranco and Mr. Barney 


25 


Barrett both consent to this procedure? 
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MR. PELUSO: Mr. DeFranco does consent, Judge. 

MR. MITCHELL: Mr. Barrett consents. 

THE COURT: Mr. Barrett, do you consent? 

MR. BARRETT: Yes. 

THE COURT: Mr. DeFranco, do you consent? 

MR. DeFRANCO: Yes. 

THE COURT: All right, then, you may be excused 
tomorrow morning for that purpose, Mr. Mitchell. 

We will stand In recess. 

(10:15 p.m., recess taken.) 

(10:50 p.m. In open court; jury not present.) 

THE COURT: This question from the jury reads: 

"Was the car and date Involved In the testimony read by Mr. 
Duke about Valentine being trailed by the agent to and from 
Yellowflngers the same car and date as described by Llpsky 
In his testimony about the time he was eating with Pacelll 
at Yellowflngers and he made a drug deal?" 

Isn't It my recollection that It was -- what Is 

$ 

that other man's name whose car was Involved? 

MR. MITCHELL: Gonzalez, It was Gonzalez' car. It 
was Gonzalez' car. 

THE COURT: The car Is not the same and the date, 
what about that? 

What do you say to this, Mr. Duke? 
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MR. DUKE: Your Honor, my Initial Impression was 
affirmative but I'd appreciate It If you'd reread It. I'm 
not sure I understand it. 

THE COURT: Would you come and look at it yourself? 
I think it is easier to absorb as you read it. 

(Document handed to Mr. Duke.) 

THE COURT: It was Gonzalez' car, if I remember 

correctly. 

MR. DUKE: I think the answer is yes, your Honor. 
THE COURT: The answer is yes what? It was the 

I 

same car? 

MR. DUKE: Same car and date. 

THE COURT: I wouldn't be too quick about that. 

MR. DUKE: Your Honor, I guess really the meaning 
of the question is not sufficiently clear to give a cate- 
gorlcal response to. 

THE COURT: Where is that record you read from? 
One leg of the inquiry seems rather clear. Where 

is that note? Where is the description? 

MR. LAV1N: Your Honor, I believe it is on 346. 

THE COURT: Have you looked at 346?• 

MR. DUKE: Yes. 

THE COURT: Do you have any comment now? Are you 
satisfied one way or the other? 




'jm 
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you can't agree on It I will resolve It. I have looked at 
the testimony, you pointed out the pages to me. The agent 
testified according to what I let you read that It was 
September 28, it was Gonzalez' car, It was a 1969 blue Pontiac 
Grand Prlx with New Jersey plates. 

Do you agree to that? 

MR. DUKE: Yes. 

THE COURT: And it was Valentine that was being 

trailed; you agree to that? 

MR. DUKE: Yes. 

THE COURT: And at page 346 of the record on your 
cross examination you specifically Inquired about Yellowfinge ; 
Restaurant and you asked Llpsky, "Did you testify on a prior 
pccaslon in court that you and Mr. Pacelli in late September 
1971 met a man named Valentine at Yellowfingersand he 
acknowledged that he did. 

"That you and Mr. Pacelli had dinner that evening at 
Yellowfingers?", and he acknowledged that he did. 

Then there wa 9 the episode about Llpsky driving to 
his apartment, obtaining some cocaine, returning the car and 
coming to Yellowfingers. 

You asked the specific question, "Did you testify 
on a prior occasion in court that you and Mr. Pacelli In 
late September 1971 met a man named Valentine at Yellowfinger 
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so you must have had this Incident specifically In mind 
MR. DUKE: Oh, yes, I did. 

THE COURT: Therefore, what Is the hesitancy? You 
have told me that the answer Is yes. Now you are not trying 
to psych the jury on this thing. We are trying to answer 

a factual question. 

MR. DUKE: Your Honor, literally the answer to the 
question Is yes. I just have some reservations about what 

the jury Is concerned about. 

THE COURT: That Is not my concern, what they are 

concerned about. They are not telling us what they are 
thinking. They are asking a question. In view of the record 
and your acknowlgdgements and Mr. Lavin's willingness to agreu, 
I will endorse this note with the word "yes," and ask the 

marshal to take It. 

It may be marked Court's Exhibit 59. 

(Court's Exhibit 59 marked.) » 

THE COURT: I will ask the marshal to give it to 

the Jury and to get It back again for you. 

(Recess.) 

(11:35 p.m. In the robing room; all counsel 

present.) 

THE COURT: How about this suggestion? We are 
getting on to almost the midnight hour. What do you think j 
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If I were to send In a note to the Jury, "Would you like to 
suspend deliberations at this point and go to a hotel for the 


night and resume tomorrow morning at ten o'clock? 


MRS. ROSNER: I for one would object to that, your 


Honor. I would suggest that we send them in a note asking 


them if they would like to suspend, and whether they have a 


preference either to return to their homes, perhaps accompanie 


by — 


THE COURT: I am not giving them Any preferences. 


MRS. ROSNER: May I just state my position for 


the record? 


THE tfOURT: I am not giving them any preferences. 


I am going to sequester the jury. 


MRS. ROSNe..*.: I would object to that. 


THE COURT: I note your objection. 

The only question here is whether we have reached 
the point now, having started a trial today at ten o'clock 


and it is now almost twelv® o'clock midnight f whether we 



ought not to indicate to them that they can have their choice 


of suspending at this point and go to a hotel for the night 


and resume tomorrow morning. 


What d '3 the Government think? 


MR. LAVIN: I think that is agreeable to the 




25 


Government. 
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THE COURT: We have eight women on that Jury and 
they are not all as strong as Mrs. Rosner. ^ 

What do you say, Mr. Mitchell? 

* 

MR. MITCHELL: I go along with the note. 

THE COURT: Mr. Peluso? 

MR. PELUSO: I am Inclined to go along, Judge. 

THE COURT: Mr. LaRossa? 

MR. LaROSSA: Yes, sir. 

THE COURT: Mr. Duke? 

MR. DUKE: Well, I agree with the question about 
suspension but I agree with Mrs. Rosner about the sequestra¬ 
tion. 

THE COURT: Well, the sequestration is part of, I 
think, my province In order to safeguard the jury under these 
circumstances, so that I frankly am not Inclined to solicit 
your consent on that subject. 

MR. DUKE: I was Just Indicating that I agree with 
all of the note except that portion of It that Indicates that 
they are going to a hotel. 

THE COURT: Are you objecting to my suggesting 
■ In the note about going to a hotel? 

MR. DUKE: Well, I guess -- yes, I guess I would 
suggest that you just ask them If they are ready to suspend 
and then. If they say they are going to suspend, then you 
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MRS. ROSNER: I would agree with Mr. Duke, your 

Honor. 

THE COURT: You like that better? 

MRS. ROSNER: Yes. 

THE COURT: Does that take away the sting of the 
other point? 

MRS. ROSNER: I still object to the sequestration 
but I don't think the jury should be told they are going to 
be sequestered before making a decision about suspending. 

THE COURT: That is a little different. 

"Would you like to suspend your deliberations at 
this point?" Does it make it redundant if I add "for the 
evening"? 

MR. LaROSSA: 1 think you should, because the way 
it is now it makes it sound like they are being discharged 
almost. 

THE COURT: "Deliberations for the evening at this 

point." 

MR. LaROSSA: Yes. 

THE COURT: Why don't I Just leave it, "Would you 
like to suspend your deliberations for the evening?" 

MR. LaROSSA: Fine. 

THE COURT: Is that satisfactory, Mr. Duke? 
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MR. DUKE: Yes. 

THE COURT: Mr. Lavln? 
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MR. LAVIN: Yes. 

THE COURT: Mrs. Rosner? 

MRS. ROSNER: Yes. 

THE COURT: Mr. Mitchell? 

MR. MITCHELL: Yes. 

THE COURT: Mr. Peluso? 

MR. PELUSO: Yes. 

THE COURT: All right. Hand this to the marshal 
and tell the marshal to get me an answer on the note. 

(Recess.) 

(11:45.) 

THE COURT: Very briefly, I guess that Is an 
abbreviation for the word "continue." Pass It around. 

They said, "We will con't." 

(12:30 a.m. In open court; Jury present.) 

THE COURT: Ladles and gentlemen, I have the note 
from Miss Johnson, and let me Inquire this way: 

Miss Johnson, has the Jury unanimously agreed as 
to any count with respect to any person? 

THE FORELADY: Yes. 

THE COURT: I will permit you to report such of 
the unanimous agreements as you have already reached, Just 
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report the unanimous verdicts. 

THE FOREIADY: On the conspiracy charge -- 
THE COURT: Have you agreed unanimously on the 

conspiracy count In respect of any defendant, and if so, give 
me his name. 

THE FORELADY: All right. We have agreed unanimously?- 
THE COURT: Would you mind rising so that the reporter 

can hear you. 

THE FORELADY: I am sorry, excuse me. That 

t 

Defendant A, Benjamin Mallah, is guilty. That Defendant B, 
Vincent Pacelli, guilty. Defendant C, Alfred Catino, guilty. 
Defendant D, Alfred DeFranco -- no, I'm sorry — I'd better 
leave that. We haven't reached a decision. 

THE COURT: You have not agreed yet on DeFranco? 

THE FORELADY: Right. 

THE COURT: Don't report on that. 

THE FORELADY: And E, Barney Barrett, guilty just 

on the conspiracy charge. 

THE COURT: What you have just announced to me, 

and I will repeat it again, you the jury say that you have 
agreed on the conspiracy count and find that Benjamin Mallah 
is guilty, Vincent Pacelli, Jr. is guilty, Alfred Catino 
is guilty, and Barney Barrett is guilty.- 
THE FORELADY: Yes, sir. 




mbgs 1749 

THE COURT: Have you agreed In respect to Count 

No. 2? 

THE FORELADY: Yes, we have. 

THE COURT: What Is your verdict In respect of 
Vincent Pacelll, Jr.? 

THE FORELADY: Guilty. 

THE COURT: What Is your verdict with respect to 
Alfred Catlno? 

THE FORELADY: Guilty. 

THE COURT: Have you agreed unanimously on any 
other count as yet? 

THE FORELADY: No, we have not. 

THE COURT: Your note asks me what to do about 
these other Items on which you haven't agreed, and you want 
to know, should "we retire for the night?" 

Let me first poll the jury. You may sit down. 

Ladles and gentlemen, hearken to the verdict that 
your forelady. Miss Johnson, has announced: 

She has announced that on Count 1 conspiracy, 
Benjamin Mallah is found guilty, Vincent Pacelll, Jr. is 
found guilty, Aired Catlno is found guilty, Barney Barrett 
Is found guilty. On Count 2 Vincent Pacelll Is found guilty, 
and Aired Catlno Is found guilty. 

(Each juror, upon being asked by the Court, "Is 
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that your verdict?", answered In the affirmative.) 

THE COURT: Now, Miss Johnson, in view of the 

lateness of the hour, it is now 12:35 in the morning, I 
think that we, having made arrangements to have limousines 
here so that no one need go forth from the court except in 
some means of transportation, and we have also arranged 
accommodations at a suitable hotel for each and every one of 
you to be cared for, because there are some of you who come 
from great distances, that I will ask you to suspend your 
deliberations on the remaining counts that you have not 
reported on, and let the marshals take you to the hotel and 
get you comfortable, and see that you get a good night's rest 
and your breakfasts, and in view of the hour, I suggest that 
the marshals will return you to the court at 10:30 tomorrow 
morning or such earlier time as you all agree upon, at which 
time when you are all again assembled, you may turn your 
attention to the remaining counts and defendants as to whom 
you have not reported and as to whom you have not yet agreed, 
and continue your deliberations at that time. 

I trust these arrangements will be comfortable and 
suitable and I will ask the marshals to do everything within 
their power to make everybody comfortable and take care of 
your properly. 

You may accordingly now retire with this one 
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admonition: please don't discuss this case among yourselves 
any further tonight, and put it aside until you reconvene 

here as a jury tomorrow morning, and then after you have 

* 

reconvened, take up the balance of the task that you have not 
yet agreed upon, and you may then continue your deliberations 

The marshals may escort the jury and please do 
everything that you can to see that they are comfortably 
situated and properly cared for. 

On these papers 1 suggest each one of you still 
has your paper, hold on to them and bring them with you 
tomorrow morning. 

(The jury left the courtroom.) 

THE COURT: The court will accordingly stand in 
recess until 10:30 tomorrow morning, and counsel may reserve 
motions until we hear from the jury again. 

I regret to have had to hold everybody here this 
late, and I know that you, Mr. Mitchell, will be engaged 
tomorrow morning, and we have already arranged for your 
absence; is that right? 

MR. MITCHELL: Yes, your Honor. 

THE COURT: Is there anybody else or any other 
counsel who have a problem tomorrow morning? If not, we 
will stand in recess. 

MR. LAV1N: Your Honor, I'm sorry, would you 
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entertain a motion by the Government for a remand of the 
defendants Mallah and Catino at this time? 

THE COURT: I will not entertain that motion at 

this time. 

MRS. ROSNER: Thank you, your Honor. 

THE COURT: My recollection is that each of the 
defendants who are at liberty are on bail; is that right? 

MRS. ROSNER: That is correct, your Honor. 

MR. LaROSSA: That's right. 

THE COURT: What was the bail for Mr. Mallah? 

MR. LaROSSA: $100,000. 

THE COURT: And the ball for Mr. Catino? 

MRS. ROSNER: $50,000 secured by residential 
property, your Honor. 

THE COURT: That takes care of those matters. 

Counsel in the case, please wait a minute. The 
clerk advises me that some of the Jurors are writing a note 
about the arrangements. I want to find out what it is that 
is troubling them before you go. 

(Pause.) 

THE COURT: These are the human problems. One 
Juror writes to me, "I have my car on the wrong side of 
the street and it has to be moved." I wonder whether the 
marshals couldn't work something out for that person. 
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THE MARSHAL: Yes, sir. , 

THE COURT: Is this a lady or a gentleman? 

THE MARSHAL: That Is a man. 

THE COURT: Will you see what you can do? Have 
somebody go with him. 

THE MARSHAL: Right, we will take care of that. 

THE COURT: Now, Mrs. Mungln writes, "I have a 
dog at home and no one to walk him or feed him." 

Mrs. Mungln lives In the Bronx. Would It be 
possible to send her with a marshal to her home In the 
morning and wait there while she cares for the animal and 
then take her back to the hotel? 

THE MARSHAL: In the morning, Judge? 

THE COURT: In the morning. 

THE MARSHAL: She Is talking about now. 

THE COURT: Now? 

THE MARSHAL: She's been trying to get hold of 
somebody to walk that dog all night, and nobody answers the 
phone. 

■ i 

THE COURT: Is It possible to send somebody up 
there with her now? 

THE MARSHAL: Yes, sir. 

THE COURT: And then let her walk the dog and then 
take her back to the hotel? 
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THE MARSHAL: Yes, sir. 

* 

THE COURT: All right. I think that In tne custody 
of the marshal that may be accomplished. 

THE MARSHAL: All right, sir. 

THE COURT: See to It that her coming and going Is 
not Interfered with by anybody else, and there are to be no 
communications between her and anybody else, In connection 
with any matter except something that Is personal In the 
presence of the marshal, and as soon as she Is through taking 
care of the animal, just escort her to the hotel where the 
jurors are located for the night. 

THE MARSHAL: Yes, sir. 

THE COURT: All right. 

Thank you. 

The court will recess until tomorrow morning at 

10:30. 

(Adjourned to Tuesday, January 8, 1974, at 
10:30 a.m.) 
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UNITED STATES OF AMERICA 

v 73 Cr 881 

BENJAMIN MALLAH et al. 

f 

New York, January 8, 1974 
10:30 a.m. 

(The jury resumed deliberations.) 

(In open court; jury not present.) 

THE COURT: Mr. LaRossa, the jury having rendered 
a verdict in respect to Benjamin Mallah on the only count 
against him, I see no reason, if you desire to attend to 
other business, why we can't conclude his matter at this 

i 

time. 

Are there any motions you wish to make? 

MR. LaROSSA: Yes, sir. I would like to renew the 
motion for judgment of acquittal made at the end of the 
entire case, your Honor. 

THE COURT: That motion is denied. I think the 
issues were issues of fact to be resolved by the jury. 

We will order a pre-sentence report here and fix 
the date of sentence for February 26. Is that a suitable 
day on your calendar? 

MR. LaROSSA: That is fine. 

THE COURT: February 26 at 10:00 a.m., in Room 1305 
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Now, with respect to the matter of ball, Is there 



an Intention of the defendant Mallah to appeal? 

MR. LaROSSA: Yes, sir. 

THE COURT: Will that appeal be filed promptly? 

MR. LaROSSA: It will be, sir. 

THE COURT: Then would you please state for the 
record what the present situation is as to bail? 

MR. LaROSSA: $100,000 surety bond, your Honor. 

THE COURT: That has been deposited? ■ 

* MR. LaROSSA: It has, your Honor. 

THE COURT: I will hear the Government on the 
matter of ball. 

MR. LAVIN: Your Honor, first of all, the bail 
deposited by Mr. Mallah is not his funds; it is the funds of 
Nancy O'Malley, her passbook, and stocks that she had in : e 
Melville Shoe Company. All the collateral posted for the 
$100,000 bond is hers. She is, I understand, a quite well-to 
do woman, and the Government's application would be that 
Mr. Mallah be remanded and it believes it has reason to 
support that position. Mr. Mallah was a fugitive from April 
13 until the time of his arrest, went under a fraudulent 
name and gave every indication he was about to take flight. 

He had $8,000 in cash on his person at the time, and on 
information and belief of two agents of the DEA at the time 


{ 
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of his arrest, he said he never would have gone to trial with 
Herbert Sperling. That doesn't indicate he would take flight 
after that, but would indicate he was aware of what was 
happening. 

He is now facing possibly 15 years in jail. He 
is 48, 49 years old and has access to large amounts of cash. 

Your Honor, I believe that Mr. Mallah. is a prime 
candidate for flight. I don't contend he might be a danger 
to the community, but 1 do believe he would flee the juris** 
diction of the court. 

MR, LaROSSA: Would your Honor like me to respond — 

THE COURT: Do you have a passport, Mr. Mallah? 

MR. MALLAH: 1 surrendered it to Mr. Lavln the day 
1 was granted bail by you, sir. 

THE COURT: Is that the only passport you have? 

’ MR. MALLAH: Yes, sir. 

THE COURT: Are you married? 

MR. MALLAH: No, sir. 

THE COURT: Where do you reside normally? 

MR. MALLAH: 181 East 73rd Street. 

THE COURT: What apartment is that and in whose 
name is the apartment? 

MR. MALLAH: Miss Nancy O'Malley. 

THE COURT: What is the telephone there? 
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MR. MALLAH: 628-0069. 

THE COURT: Have you any relatives in the city? 
MR. MALLAH: All my relatives. I have a brother 

i 

w ith the Department of Sanitation for 27 years 


THE COURT: Would you state his name? 

MR. MALLAH: Charles Mallah. 

I have a sister -- 

THE COURT: What is his home address? 

MR. MALLAH: 300 West 49th Street. 

THE COURT: In New York? 

MR. MALLAH: Yen. 

THE COURT: What is his telephone? 

MR. MALLAH: Circle 6-0990. 

THE COURT: His occupation with the City of New 

York? 

MR. MALLAH: Yes, for 27 years. 

THE COURT: In the Department of Sanitation? 

MR. MALLAH: Yes. 

THE COURT: In what division? 

MR. MALLAH: The engineering division. 

THE COURT: What other relatives do you have in 

New York? 




i 


I 

i 


By the way, is he married? 

MR. MALLAH: Yes. I have a sister, Mrs. Florence 
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Radlow, with the City Planning Commission. 

THE COURT: Spell her name, please. 

MR. MALLAH: R-a-d-l-o-w. 

THE COURT: Her address and telephone? 

MR. MALLAH: It is in Brooklyn, New York. I don't 
know the exact number, but she is listed in the book. 

THE COURT: What is her occupation? 

MR. MALLAH: She worked for Judge Murtagh for nine 
years and now she is with the City Planning Commission right 
now. 

THE COURT: New York City Planning Commission? 

MR. MALLAH: Yes, sir. 

THE COURT: Any other relatives? 

MR. MALLAH: I have another sister, Mr. Vivian | 

Glasberg. She is not residing in New York right now. She 
Just left New York. 

THE COURT: What other roots do you have in New 
York, if any? 

MR. MALLAH: I have aunts, uncles. I have a number 
of people -- any number of people that would vouch for my not 
fleeing.. 

THE COURT: How about yourself, will you vouch 

for that? 

MR. MALLAH: I swear to It to this Court today. 
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THE COURT: You understand that If you are released 
on ball pending an appeal, that any violation of the basis of 
that release and failure to be amenable to the requirements 
of the Court would Involve you In a possible new charge, the 
penalty for which would separately be five years In prison ant 
a $5,000 fine? Do you understand that? 

MR. MALLAH: I understand that perfectly. 

THE COURT: What Is your age? 

MR. MALLAH: 48 years. 

THE COURT: What Is your education? 

MR. MALLAH: I have three years of high school. 

THE COURT: Have you had any gainful occupation 
other than the one you described on the witness stand? 

MR. MALLtH: When I was very young I worked for the- 
prlor to my going Into the service, I worked for the War 
Department In a civil service capacity. 

THE COURT: Have you had any recent gainful 
occupation? 

MR. MALLAH: Yes. 1 had Glidersleeve and Company, 
a clothier on Madison Avenue. That was as recent as 1969, 

'70, and part of '71. 

THE COURT: That Is the most recent business 
occupation? 


25 


MR. MALLAH: Yes. But I Intend to occupy myself 
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with something. 

THE COURT: Are there any other specific matters 
the Government would like to have the Court inquire about? 

MR. LAVIN: I don't know if it is really a proper 
question, but -- 

THE COURT: I would like to find out about your -- 
the Government says you have stashes of money. 

MR. MALLAH: I have no assets whatsoever. 

THE COURT: You don't have an automobile? 

MR. MALLAH: No. 

% , 

THE COURT: You have no real estate? I 

MR. MALLAH: Nothing whatsoever. 

THE COURT: You don't own an apartment? 

MR. MALLAH: No. 

_ f 

THE COURT: You have no valuable Jewelry? 

MR. MALLAH: I have the ordinary jewelry, watch and 
cufflinks and things like that. 

THE COURT: In what area of value are those, all 

together? 

MR. MALLAH: I will make a rough estimate, about 

$ 1 , 000 , $ 1 , 200 . 

THE COURT: Have you any assets in anyone else's 

name? 

MR. MALLAH: No, sir. 



I 
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THE COURT: Have you any bank accounts? 

MR. MALLAH: I had two bank accounts that were 

seized by the Government. I had one under my name, which 

there is a lien on it, from the IRS. 

THE COURT: Where is that located? 

MR. MALLAH: First National City Bank, 63rd and 

Third. 

THE COURT: In the name of -- 
MR. MALLAH: Benjamin Mallah. 

THE COURT: A checking account? 

MR. MALLAH: Yes. 

THE COURT: Then you had a savings account in the 
name of Geller? 

MR. MALLAH: Geller, David Barton. 

THE COURT: Is that one of the ones seized? 

MR. MALLAH: They were both seized. 

THE COURT: Have you used any other assumed names 

in the last ten years? 

MR. MALLAH: Yes. Prior to David Barton, for the 

purpose I explained when I took the witness stand — 

THE COURT: Give me the list of your names, please. 
MR. MALLAH: I used Scott and Eller — 

THE COURT: Is that a last name, Scott? 

. MR. MALLAH: Yes. 
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THE COURT: Have you made her aware that her ball 

assets are up as a basis -- ' 

MR. MALLAH: She is aware of that, yes. 

THE COURT: Is she agreeable to continuing as your 

ball sponsor? 

MR. MALLAH: Yes, she is. 

THE COURT: I think under the circumstances the 
Court will continue the bail pending the prompt and expe¬ 
ditious filing of the appeal in the regular course. Of 
course, you can’t file an appeal until after sentence, but 

I am stating it now for then. 

The bail will be continued until the date of 

sentence and Mr. Mallah will be expected to fully cooperate 
with the probation department so that they can get out their 

pre-sentence report. 

MR. LaROSSA: Yes, sir. 

THE COURT: Anything else, Mr. Lavin? 

MR. LAVIN: No, your Honor. 

THE COURT: All right. That concludes that matter. 
MR. LaROSSA: Thank you. 

THE COURT: Now, the same disposition will be made 
in the case of Mr. Barney Barrett. The date of sentence is 
fixed for February 26, 1974, at 10:00 a.m., and Mr. Barrett 
is remanded in the meantime, continued remanded. 



y 
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MR. PELUSO: On behalf of Mr. Mitchell, Judge, 


I would like to reserve any rights tb ahy motions he may want 



to make. 


THE COURT: Such motions as should be mdde this 


morning ought to be made. 


MR. PELUSO: Then I would renew the motions made 

by Mr. Mitchell originally. 

THE COURT: All motions at the close of the case, 

the close of the Government's case and the entire case? 

MR. PELUSO: Yes, Judge. 

THE COURT: Those motions are denied. 

I am marking it writ satisfied and Mr, Barrett is 

remanded in lieu of bail. 


Would you communicate to Mr. Mitchell the sentence 


date? 


MR. PELUSO: I will. 

MRS. ROSNER: The only two counts on which Mr. 
Catino was indicted have likewise been resolved by the jury 

and we have no further matters. 

THE COURT: Are there any motions you wish to make? 
MRS. ROSNER: No, sir, except to renew the motions 
made during the course of the trial and at the close of the 


evidence. 


THE COURT: Those motions are denied. 


-4* 
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A pre-sentence report will be ordered also In the 
case of Mr. Barrett and a pre-sentence report — I wanted 
you to be aware that I have ordered a pre-sentence report, 

Mr. Peluso. 

A pre-sentence report will be ordered In the case 
of Mr. Catlno and the date for sentence will be February 26, 

1974, at ten o'clock, In Room 1305. 

What Is the status as to ball? 

MRS. ROSNER: Your Honor, Mr. Catlno Is at liberty 
on a $50,000 surety bond. I would note, your Honor, that 
as your Honor, 1 am sure, knows, this is the second prose¬ 
cution within recent months which Mr. Catlno has undergone 
In this courthouse. 

THE COURT: Was the other one the one before Judge 

Ward? 

MRS. ROSNER: Yes, your Honor. 

THE COURT: What was that prosecution for? 

MRS. ROSNER: For violation of.the narcotics laws- 
of which Mr. Catlno was acquitted by verdict of the Jury, and 
I would note, your Honor, It was a one-count conspiracy 
indictment. During the course of those proceedings Mr. 
Catlno was at liberty on boll, there were very extended 
Jury deliberations, over a period of several days, and he 
faithfully attended all the proceedings In that case. 
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THE COURT: Does Mr. Catlno have a passport? 

I 

MRS. ROSNER: No, your Honor. 

THE COURT: Did you ever have one? 

MR. CATINO: Yes, your Honor. 

THE COURT: When was the last time you hf.d one? 

MR. CATINO: Prior to the last case, while my mother 

I 

was discarding summer clothing she inadvertently burned it 
and I reported it to the Passport Bureau. 

MRS. ROSNER: Judge Ward was informed of that also, 

your Honor. 

THE COURT: Has a stop been put on that pAssport? 
MR. LAVIN: No, your Honor. 

THE COURT: The Government will arrange to stop 

that. 

I will hear the Government in respect to the matter 
of bail pending sentence. 

MR. LAVIN: Mr. Catlno in 1959 was convicted of 
manslaughter in the first degree and received a sentence of 
5 to 15 years. I don't know how long he has served. In 
1966 he was convicted of a violation of the federal narcotics 
law and received five years. This is his second federal 
narcotics conviction. So therefore he is facing a possible 
maximum of 30 years on each count. 

In 1973, as Mrs. Rosner indicated, he was also 
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2 

arrested on another conspiracy charge, charged with the 


3 

importation of large amounts of heroin into the United States. 


4 

He was acquitted of that charge, but during the course of 


5 

that, he had told the special agent, Len Fitzgerald, that he 


6 

would never go back to Jail and would go,to Europe, where he 


7 

had friends, and Special Agent Fitzgerald filed an affidavit 


8 

to this effect before Judge Ward for a bail increase 


9 

THE COURT: Did you make such a statement? 


10 

MR. CATINO: No, your Honor. 


11 

MRS. ROSNER: May I note, your Honor, Judge Wara 


12 

rejected those allegations in a factual hearing held on the 


13 

question of bail and denied the Government's application to 

• 

14 

raise Mr. Catino's bail, and he was in fact released on bail. 


15 

THE COURT: Who was the sponsor for your bail? 


16 

MRS. ROSNER: Your Honor, the sureties which have 


17 

been posted on that bail are as follows: Mr. Catino's uncle. 


18 

Anthony Catino, and he has provided a passbook of savings 


19 

with $17,000 in it. 


a 

THE COURT: What is his address? 


21 

MR. CATINO: East 106th Street and Third Avenue. 


22 

He is a retired city worker. 


23 

THE COURT: What is his full name? 


24 

MRS. ROSNER: Anthony Catino. The last name is 


25 

spelled the same way as the defendant's. 



t 

1 
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His mother-in-law, Mrs. Teresa Padoudo, provided 


a passbook for savings with $5,000 In It. His cousin, Jerry 
DeFllodefeo, provided a passbook with savings In the amount 
of $5,000. A close family friend, Mrs. Mary Marrlcco, provlced 
a passbook with savings In the amount of $5,000. Michael 
Barone, who Is Mr. Catlno'6 cousin, has posted the deed to 
his own home, his own residence, which was estimated by the 
bondsman who posted the surety bond as being valued at 
$36,000. 

THE COURT: What was the name of the surety company: 

MRS. KOSHER: I believe It Is Mr. Newman's bonding 
company. A1 Newman's company. 

MR. PELUSO: Public Service Mutual, your Honor. 

MRS. ROSNER: There are some background facts which 
I think the Court should be apprised of. Mr. Catlno's wife 
suffers a very, very serious heart condition. As a matter 
of fact, yesterday morning, your Honor, when she was absent 
from court, she had been taken to New York Hospital because 
of pains In her chest. Mr. Catlno and his wife reside In a 
fifth floor walkup at 1500 Honer Avenue In the Bronx and have 
two small children. It Is Mr. Catlno's desire, In light of 
the turn of events which have taken place, to relocate his 
family on a lower floor, If possible, either In that building 
or In the vicinity, because Mr. Catlno's mother lives In the 


1 
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area also. It Is a tremendous strain on her to live In that 
situation, In a fifth floor walkup, a strain on her heart. 

THE COURT: Did you say they have children? 

MRS. ROSNER: Two small children, your Honor. 

S 

THE COURT: What are their ages? 

MRS. ROSNER: His son Is two years old and his 
daughter Is seven years old. The family has been on welfare 

I 

since Mr. Catlno's release from prison In 1970. The rental 
on their apartment is $95 a month. To my knowledge, and I 
am sure Mr. Catino will correct me If I am wrong, the family 
possesses no assets whatsoever, real estate, bank book, stocks , 
automobile, nothing of the kind. 

THE COURT: Is that correct, Mr. Catino? 

MR. CATINO: Except for any son's baptism, what¬ 


ever he got, a few bonds. 

THE COURT: Mrs. Rosner has now made a represen¬ 
tation to the Court, and I don't want to hold her to it, I want 

to hold you to It. 

Is that representation correct? 

MR. CATINO: Except for the bonds, yes, sir. 

MRS. ROSNER: How much In bonds, would you estimate? 
MR. CATINO: $3,000 In bonds. 

MRS. ROSNER: I would only note, your Honor, that 
having been permitted to go home last night and having 
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appeared this morning I think is the very best evidence of 
the fact that Mr. Catlno is not going to become a fugitive, 
your Honor. 

THE COURT: Well, I think there is other evidence. 
His demeanor indicates that he is not just about to run off 
and as a cautionary matter 1 want to say to you, as I said 
to Mr. Mallah, that a failure to cooperate with the probation 
department, the U.S. Attorney's office, and to appear in 
court as required might be evidence of violation of law which 
would subject you to a new possible charge, the penalty for 
which would be five years in prison or a $5,000 fine or both 
as a maximum. 

Do you understand that? 

MR. CATINO: Yes, your Honor. 

THE COURT: And do you undertake to cooperate and be 
present as required? 

MR. CATINO: Yes, your Honor. 

THE COURT: I will continue the same ball until the 
date of sentence. 

MRS. ROSNER: Thank you, your Honor. 

MR. CATINO: Thank you, your Honor. 

THE COURT: Does that conclude the matters, for the 

moment? 



MRS. ROSNER: I believe it does, your Honor. 





A 
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THE COURT: Then you may be excused, Mrs. Rosner. 


9 

MRS. ROSIER: Thank you, your Honor. 


9 

THE COURT: I will see Mrs. Rosner In my robing 


9 

room with the reporter. 


6 

MRS. ROSNER: May I just speak to Mr. Catlno for 


7 

a moment, your Honor? 


8 

. THE COURT: Yes. 


9 

(Pause.) 


10 

(In the xoblng room.) 


11 

THE COURT: Mrs. Rosner, I want to refer back to • 


12 

the Incident in the courtroom In which you were held In 


13 

contempt. I would like to get your explanation on the record 


14 

to save you the Inconvenience of attending here on the 10th, 


15 

as ordered. 


16 

MRS ROSNER: I thank the Court for that opportunlt 

r. 

17 

All I can say, Judge, is that l really did not 


18 

Intend to violate any stricture or order of the Court or to 


19 

do anything to subvert the process of justice In this court. 



I feel very, very strongly about the defense of Mr. Catlno, 



having known him and defended him In the past, and I am 



afraid advocacies got the best of me. I am sorry, Judge. 



THE COURT: You are aware, of course, the statement 


24 

you made In the presence of the jury was a violation of 


25 

professional ethics and an Improper th^ng to do? 
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MRS. ROSNER: I am sure that Is the case, your 
Honor, but I did not Intend to do It. I did not premeditate 
pursuing a course In any way Improper or unethical. 

THE COURT: I think you are deserving of a repri¬ 
mand for that situation, and It seems to me that you have In 
your advocacy before this Court or any member of It, to 
control your emotions and expressions so as to avoid sltuatiorj: 
like the one that you are In at the present time. 

I would like to say to you that there have been 

rumblings of excesses on your part In various quarters and • 

% 

as a gesture toward assisting you to avoid any such indis¬ 
cretions In the future and to avoid the unflinching conse¬ 
quences that will occur should there be any breach of proper 
deportment expected of a lawyer In this court, I am afraid 
that the consequences will L»e visited upon you In a very 
uncomfortable way. 

1 am, under the circumstances, going to accept 
your apology and rescind the order of contempt, with the 
advice to you to avoid getting Into any similar or other 
uncomfortable situation In the future before any Court. 

MRS. ROSNER: Thank you. Judge. I know your 
advice Is meant In the best spirit. 

(Luncheon recess.) 


I 
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AFTERNOON SESSION 

(2:40 p.m., In open court; Jury present.) 

THE COURT: Miss Johnson, has the Jury completed 
its work and reached a verdict on the open matters? 

THE FORELADY: Yes, we have, your Honor. 

THE COURT: How does the Jury find on the conspiracy 

count against the defendant Alfred DeFranco? 

THE FORELADY: We find him not guilty. 

THE COURT: Not guilty. 

How does the Jury find on the third count involving, 

cocaine in December 1971 with respect to the defendant 

Vincent Pacelli? 

THE FORELADY: Not guilty. 

THE COURT: How does the Jury find with respect 
to the third count involving cocaine in December 1971 as to 

the defendant Alfred DeFranco? 

THE FORELADY: Not guilty. 

THE COURT: How does the Jury find as to the fifth 
count involving cocaine in July 1971 as to the defendant 

Vincent Pacelli? 

THE FORELADY: Not guilty. 

THE COURT: How does the Jury find in respect to 
the sixth count involving heroin in November 1971 with 
respect to the defendant Vincent Pacelli? 
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THE FORELADY: Guilty. 

THE COURT: How does the Jury find in respect to the 
second count involving cocaine in December 1971 with respect 
to the defendant Vincent Pacelli? 

THE FORELADY: Not guilty. 

THE COURT: Ladles and gentlemen, you have heard 
the report of your foreman in respect to the verdict. 

(Each juror, upon being asked by the Court, "Is 
that your verdict," replied in the affirmative.) 

THE COURT: Ladles and gentlemen, that completes 
your service, faithful service, in a reasonably lengthy case, 
and I want to thank you. on behalf of all parties and the Court 
for your faithful attention. I know the physical strain on 

f 

you to have to work far into the night and then come back in j 

f 

order to complete this, and you are now discharged with the 
thanks of the Court. 

You may leave. 

(The jury left the courtroom.) 

THE COURT: The defendant Alfred DeFranco will 

rise. 

The verdict having been that you are not guilty of 

I 

the charges, you are discharged and any bail is exonerated. 

MR. PELUSO: Thank you, Judge. ■ 

I 

THE COURT: With respect to the defendant Vincent i 
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Pacelll, the additional finding of guilty is in connection 
with Count 6, the others the verdict having been taken on 

report last night. Are there any motions? 

MR. DUKE: Yes, your Honor, I'd like to renew all 

motions made during the course of the trial. 

THE COURT: The motion is denied. 

The issue was one clearly of fact for the Jury s 

Yesolution. 

The pre-sentence report will be ordered, or updated 

# 

at the c:,ae may be, and the date for sentence will be fixed 
at February 26, 1974, at 10:00 a.m. in Room 1305. 

Since the defendant is presently in custody, he is 

remanded on this charge. 

That, I believe, completes this case. 

(Case concluded.) 
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DEFENDANT'S EXHIBIT—TRANSCRIPT OF TELEPHONE CONVERSATION 
BETWEEN SAM KAPLAN AND JOSEPH CONFORTI DATED OCTOBER 
20TH, 1973. 

Conversation between Joseph Conforti, Sam Kaplan 
October 28, 1973 

Conforti (C) 

Kaplan (K) 

C Hello 

Unknown How you doing? 

C All right--how's everything? 

Unknown He's here you can talk to him. 

C Alright 

K Hello. 

C How you doing,pal? 

K I don't know--sick--sick. 

C Well you gonna be more sick. 

K Why, whats a matter? 

C You're in--you're in more trouble. 

K What happened now? 

C They got a guy down there who wants to do 

some talking. 

K Who, what guy? 

C I ain't gonna tell you his name. Well, this 

is how it i8--Iwant down to the D.A.'s office 
--I'm still on another case. And Tele—it 
turned out to be that this guy wants money or 
else he's gonna talk--about you. Me, Louis 
and some other shit that he knows. 

K Uh--This guys so--you know Joey its a funny 
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(Cont'd) thing I start trial this Friday on that 
other case. 

Which one is this? 

I got an old case-two years old-Federal case. 

Yeah 

Right, I had Ceil Muletto, mother fucking 
lying cunt. 

They've got guys down there for two years — 
two fucking years. 

Listen to me--I never did nothing but good for 
her I'm the only one who went and bailed her 
out because her kids callea up and everything. 

She went and got up on the fucking stand with 
cock and bull stories. Looked to destroy me 
this mother fucker. For what reason I'll never 
know. 

She ain't got nothing to hold ya. 

I'm saying 
I know 

But the only one that ever did good for her-- 
who bailed her out when she was in trouble. 

Then Ray tells me that a guy called here two 
weeks ago. 

Yeah, three weeks ago. 

Three weeks ago--and says to him if I don't get 
$20,000 I'm going to frame you, Samny, Vic and 
some other guy--why do people do this? 

I don't know—I'm in the middle--this guy mentions 
my name. 


S 


That's the guy who called here? 

Yeah--No, not him. He had front what I understand 
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C (Cont'd) he had a relative call. The kid got so 
nervous and all that shit. 1 don't know 
what happened—but It turns out to be 

If he brings up my name--I'm right in the 
fucking middle here. 

K But I don't even know who this is--I, Joey, you 

know me--how long you know me Joey? 

C What, two years. 

K Two years. So if you know me two years how 

can this guy say he did something with me 
and you? 

C Well 

K The first time I met ya I took you over to 

the job to get the construction thing right? 

C Yeah--but yeah 

K I don't believe these people. What do they 

want to do? Fucking Hang me. 

C I don't know, Sammy. 

K I got framed on two cases--one with Cecil--I 

went for my fucking lungs over there—I'm still 
paying through the nose—I got another case I 
start this Friday in Brooklyn—whats that, 
Eastern District 

C Yeah. 

K And then you make a guy call up and look to 

shake me—Where am I going to get $20,000? 

C He don't want 20--He don't want 20. 

K What did he say now 

C He says 10 

K 10 or else he's going to frame me on another 
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K (Cont'd) case. I don't believe these guys--Is that 
what he told ya? 

C Sammy, look-remember those flowers I sent you 

at the hospital. 

K Hello, Hello, Hello, Hello. 

C Yeah, listen--this kid-- 

OPERATOR: End of initial period, please signal when 
through. 

C Okay dear 

K Yeah 

C Well this is what I got. If he speaks to the 

guy down there--What are they gonna do--There 
gonna grab you from where I am 

K But what did I ever do with this guy Joey? 

C I don't know--He mentioned a kid out on the 

coast suppose to be commin in. 

K On the coast-- 

C Yeah, I don't know-this fuckin' guy is all 

fucked up. 

K I don't believe this Joey, but in other words 

if I don't come up-this guy's wild--what did 
he tell you this guy? 

f He was one of the guys with Louie when he 

brought flowers up (inaudible) Some kind from 
your end. 

K My end? 

C When Louis was around and he had to pick up 

stuff-- 

K Louis never gave me but aggravation 

and take him to shylocks. 
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- 

c 

I know. 


K 

How many times did I take him to get money 
from shylocks Joey? 


C 

Sammy, look. I know what your're up against 
and you know where I am. Alright—I'd let 
things go if— 


K 

I know, so Joey look-- 


C 

I don't want to bring that up you know 


K 

V ■ 

What kind of alternative did this guy give me? 


C 

Huh? 


K 

What did he tell you to tell me? 


C 

a 

He's telling me you've got a week and one-half. 

He's gonna call me up and get word to me when I 
go down there again with the D.A. 



I was supposed to give you an address where to 
mail it.* 


K 

Yeah. 


C 

And that's it (inaudible) He's leading me on. 


K 

Or else he goon'do—what, he's gonna frame me? 


C 

No, he's gonna go down--He's gonna speak to the 

D.A. and memtion me and all this bull shit. 


X 

In other words it just comes out to a point blank 
thing--that either I give him this fucking uoney 
--go out and steal it now or he's gonna send me 
to lall on a frame charge, right? 


c 

Sammy, I don't know what's goin' on, I swear to 
you. 


K 

But what do you think it is Joey? Tell me, are 
you supposed to be my friend or my enemy? 
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C 
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DEFENDANT'S EXHIBIT 
I'm--I'm a friend 

Alright, I understand you're my friend--But, 
but what did this guy say to you. 

I'm not gonna mention his name 

I don't believe this man--you don't have to 
mention his name. 

Now we're down to (inaudible) 

I don't believe this man -- go ahead -- Hello 

Yeah, when Louis was moving around right—this 
kid was with him, now--I got some stuff and 
when I came to you in Brooklyn he was with me 
--I was in this guy's car. 

Got some stuff? When did you come to me in 
Brooklyn? 

In the hospital 

You came to visit me—you brought Louie's 
brother up there. 

We never did nothing, Joey, right? Did you 
testify in Court we never did nothing. 

I never, I wanted, I didn't say nothing. 

All right so you came to the hospital and you 
saw me. Irregardless this guy says now he did 
some thing with me now in California 

He was with Louie out in thecoast and he was 
bring some stuff in with him. 

Jesus, I don't believe this bit 

(Inaudible) --id and fucked around with him. 

And I know this guy? 

Yeah. 
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Aw - come on. 

Listen to me, this guy was fucking around 
with Louie and then—when he was waiting with 
his (inaudible) and all this bull shit—he 
kept giving stuff to him--now--Right--I had 
to get some stuff off hlm--when and came to 
hospital and gave you these flowers. He was 
down stairs waiting for me. 

So what--you didn't do nothing wrong there. 

You brought Louie's brother up to the hospital. 
Why, why do people keep mentioning the hospital? 

When you had your stomach operated on-- 

You came up there—you brought Louie's brother 
up there and that's all we ever did. 

Well he was with me when I came up. 

So what's so terrible about that--what'd you do, 
yru brought Louie's brother over there. That's 
no crime, bringing Louie's brother there. 

Joey, let's forget about this here. Please 
just do me a f$vor-- 

I'll tell you the truth--(inaudible) 

I appreciate what your doing. 

I'm right in the middle. 

I know your in the middle and I appreciate it 
this. But for a guy to say--what'd he tell Ray 
on the phone because I can't make two cents with 
Ray, he's like a nervous thing. He's ready to 
jump out the window--you know what he told Ray? 

What? 

He said to Ray either you give me $20,000--He 
said I got a letter from Joey. 


Right 
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K And Joey was In Court with your friend Sammy 

--Right and he didn't throw him in on no raps 
He didn't frame him, he didn't look to hurt 
him. 

C Right, which I didn't Sam. 

K Right, listen, he buried enough people there. 

He ain't afraid to bury no one--listen to what 
he said. Let me finish alright and you just 
tell me yes or now because maybe the guys bull 
shitting. He says he buried everyone on the 
case with him whoever he has to bury, he'll 
bury. He didn't rat your friend out or frame 
him or do anything to hurt him. Right? 

C Right. 

K Ah--I'll tell ya. 

C This guy got pinched. Three weeks ago on that 

last roundup. 

K Wait, wait then I think he said - ah--hold it-- 

help me just thibk what the hell he said--ah, 
that I don't remember what the fuck else he said, 

oh no, then, the second one was that---when 

you spoke to him the second time--you said to him 
tell Sammy that he's lucky that I didn't throw 
him in the last round that I didn't want to frame 
him or do anything to hurt him. Did you tell Ray 
that? 

C No. 

K I thought you said he told you that--The second 

sweep or something. 

C Yeah, I mentioned to Ray this Kid got picked up on the 

second round two weeks ago. 

K And that he didn't throw me in--he didn't look to 

frame me there. 


4 
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How could he throw you In he didn't mention you. 

How could he throw you in, he didn't mention you. 

Ray was telling me something. I'm lucky I didn't 
get thrown in on the second sweep--I said what 
second sweep? 

What's the second sweep-they're making another pinch 
now? 

Right. 

• 

This is another case...this government has been after 
me for two years, three years--They threw me in on 
four cases already, three cases--one I beat--with a 
tax stamp--the next one I gtt pinched with some kid 
in Brooklyn and was over his house---he was in the 
street two blocks away. They three me in on the 
thing over there. I got thrown in from Cecile. 

Right. 

Who I did not but good for--you know that. 

Me, too. 

Unbelievable man--And this guy's telling you now-- 
Holy Christ Amigh--In other words it boils down to 
one thing. I got to either get up the money-- 


Yeah-- 

--or else he's gonna frame me-- 
Right. 

I don't know he's gonna do Sammy--I don't know what 
this fuckin guy's gonna do-- 

Well, how come he told you to call me. 

Because he knows me. 
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Yeah. 

This guy knows me Sammy and he knows that I know 
you. And he knows I been dealin with you. 

Joey, we never did, Joey. Please. 

That's what I told this guy. 

Joev did we ever do anything together--tell me the 
truth right now. For myself. Have you got: a tape 
on the phone Joey. Please don't do this to me. 

Laughter (inaudible) 

Jesus--Joey tell me the truth--you got a tape on 
this phone? 

No, I swear--on my children--may they go blind. 

My God. 

Public phone. 

I didn't even realize it, you're right. The opera¬ 
tor just cut in before. 

(Inaudible) 

Joey, I'm like a fuckin--I'm going nuts--I got a case 
this week that they're looking to fucking hang me 
for ndthing over here because of the other case. 

Right. 

And you knov that Joey and--When they had you down 
there,- how many times did they tell 'ya--they 
promise you the world if they make ya-- 

You know what happened? They got this kid there. 

Joey, I don't mean that. 

Let me tell you something, Sam. 
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DEFENDANT'S exhibit 
Go ahead. 

They threw shit on me that I did and they threw the 
shit right on my lap. 

And they framed ya... 

--you know when Louie got pinched.. 

Louis got pinched with Herbie, you know, that night 
with Herbie—I was with Louis. 

Last February. No, not with Herbie. By himself, 
first. I was up there, waiting for him and some¬ 
thing had happened. Witnesses said this and say¬ 
ing that I had to do with it--you know. 

I don't believe this. In other words, they framin 
you, too. 

Oh shit. On the stand, they say this and say I'm 
doin this and I'm doin chat. 

They know its (inaudible) 

So what do they want from you now? 

I don't know. All I know I gotta go two more cases. 

In other words, if you don't lie, they're gonna 
hang you.. 

Yup. 

Huh-- 

That's the way it is. 

In other words, it boils down to the same thing-- 
lf this guy don't lie about me- If this guy wants 
to lie about me--whoever he is--He's gonna lie 
about me. I'm dead. 
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Yeah, Sammy, they threw shit on me. 

But they're, Joey- --please. 

This guy's a fuckin hard-onr- 

Yeah, but in other words, he'll be to save his neck 
and bury me. 

Fuck, I ain't gonna lie to save his neck. 

Not you? Him. 

I got no part in this (inaudible) 

Joey, I'm not sayin that. But he'll lie to save his 
neck. He'll throw me in on something, on another 
sweep here. 

I don't know. I don't know. 

Is that what he told you, though? 

You know---something like that. 

Unbelievable. 

I know when I got--what I had to do and that s it. 
You l^iow what I mean. 

Joey--what's this guy's first name. Don't tell me 
his last name. 

No. 

Jesus Christ, I got fuckin peope--Ray, do you be¬ 
lieve this thing here? 

Do you, do you think I felt good in that mother 
fuckin chair lookin at Herbie and all--what I 
had to do? 

Joey, I'm not sayin you felt goo—I seen the way 
you were sittin up there—you were nervous as hell. 


I 
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C I had a load of shit in my fuckir. pants. 

K And I know that they tell you what to say. They 

school you--and they sit there and talk to you and 
they get you so fuckln shook up that you don't know 
what you're talking about. 

\ » 

C I tell ya (inaudible) long w^y. 

OPERATOR: Sorry to interrupt, but additional charge now due. 
$1.65 for ten minutes. 

K Then what? 

OPERATOR: Pardon. 

K No, No. I'm sitting here-he'll deposit it-you 

want to reverse this here, Joey? 

K Hello. 

OPERA.TOR; Just a moment. 

Pardon 

C Yes. 

OPERATOR: That was $1.50. 

C I put it in—I put in $1.65 

OPERATOR: I got five quarters, 2 dimes and a nickel. Push 
the coin release. 

C How much I owe you now? 

OPERATOR: Fifteen more. 

Thank you. 

K My mouth is so fuckin dry now I don't even know 

where I am. 
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C Sammy, I don't what I'm doing. I'm between the 

shit and the sweat. 

K What are they doin to you--why don't they leave you 

alone now? 

C Sammy--I"m gonna go away--I know that. 

K After. 

C I looked so fuckin good on the stand, like I'm 

gonna get another right. 

K After they promised, they're gonna 16t you off-- 

they're gonna send you away, now. 

C They didn't make me no fuckin promises, they first 

promised they're gonna take care of my family, 
whatever, put them in a safe place, whatever. 

K You don't have to worry about your family. I think. 

Because everyone is away. 

C Well, Sammy, me--they got me alreadr--I : m gonna 

do my time and when its all over you know I'm 
gonna start a new life and whatever. 

This is what this guy's fucked up Sammy. 

K Joey- 

Joey 

C (inaudible) army base—they talk like its 

nothin', you know. I wac sick when I walked 
out of that office. 

K But these guys are lyin'...they get 2-1/2 years 

to lie and you're gettin' 3 years for telling 
the truth. 

C I'm gonna get more than that. 

K Unbelievable 


C 


And huh- 

You know, Vic blew his appeal--- 
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Sam what do you want me to do? • 

Nothin', I'm just sayin', he blew his appeal 
too,The whole fuckin' worlds cavin' in Joey, 
you tell this guy I'm goin' to trial Friday. 

Yeah. 

He's gotta give me a little time with this 
Joey, I ain't got no fuckin' money--I have two 
cases right on top of another. I'm still pay¬ 
in' the fuckin' lawyer money. 

I told him your moneys all tied up 

It's not tied up--you didn't know I was going' 
on trial. 

Yeah, I knew it--I told him that. I says this 
guy might have 3, 4 or them to go yet. And the 
way it looks this mother fuckers gettin' money 
from 8 guys, Sammy. 

He's blackmailin' everybody. 

He's got something like 10 guys. The fuck told 
me 20, 25--someplaces 30 cause the guy-he mover 
a lot with a lot of people. 

But he mover with people--let him take money 
from them. I don't even know who this fuckin' 
guy-- 

Yea'.i, and there I am (inaudible) get the fuckin' 
guy. 

And, any you're laughing you - you're - I give 
you credit though--you're funny man-you laughin' 
--this guy dont know me from Adam anc you're 
sittin' there laughing. It don't mean nothing. 

No. 

Tell me where to go get the fuckin' money and 
I'11--tonight I'll go rob a joint for him--I 
don't know where to go get it. 
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Maybe I'll come out I'll dig something out 
for ya— 

Unbelievable. 

I don't know Sam. 

Joey, you get to talk to this guy to give me 
little time here. 

I know, the D.A.'s gonna call me up this week 
and I gotta go down there. And they got this 
fuckin' guy cornin' in—I almost (inaudible) 

He's got another case and he's gonna be with 
Capra. 

Who's Capra? 

Johnny the Hook--another but Johnny Fuckin' guy— 
Carmine's mob-- 

I don't know none of these well--you know better 
than anyone el 3 e--they thought I was a cop when 
we got pinched. 

I know it. 

They thought they sent a cop into the cell I 
don’t know them guys didn't even wrnt to talk to 
me—they said who the fuck is this guy—he s a 
cop. They asked you if I was a cop when I came 
in there. 

Yep 

I mean the guys in the cell? 

No, No. I'm talking about the guys in the office. 

They asked you if I was a copy- -unbelievable. 
That's another thing. I got people on account of 
this Cecil. Guys cotmnin' down from Internal Af¬ 
fairs to question me. The whole fuckin' world, 
Jadjari, whoever the hell they are, I don t know-- 
Commissioner's office. 

Remember when Ceil talked about -his man is bad. 
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This mother fucker--This is a broad man, I don't 
know why--in a million years I don't know why-- 
maybe because I never picked her. 

I don't know. Even this guy knows her-he 
mentioned that shit too. 

Ah-this is her bullshit then—I know what this 
is then. She's sittin' in there talkin' to him 
and between both--does he know Ceil? 

I guess so. 

Between him and Ceil--you can bet me Joey and you 
know I ain't that dumb--they must have been talk¬ 
ing and said fuck it--call him up. 

That's right (inaudible) came down the office. 

They said call him up -- get some one to call him 
and we'll tell him we're gonna frame him unless 
he comes up with $20,000. 

--tell me 20 -- whfere am I gonna get 20 M from? 

10-Sammy I don't know--what this guys doin'. 

Joey you got to tall this guy to give me a couple 
of weeks more, let me get on trial first. 

(inaudible) I got to go for sentence maybe in 
another week, week and onehalf from now--I don't 
know if I'm goin' (inaudible) They're gonna move 
to win another indictment n me. When I'm over 
with this they're gonna slam another on me. I 
don't know in institution or where. They promised 
me one thing--if I look good on the fuckin' stand 
in front of all these people-- 

Look at this mother fucker----talking, talking and 
meanwhile all shit suppose to be gravy at end. 

That's bull shit—that's bullshit because I plan 
to go away. Hello. 


Yeah, I hear ya 
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I*plan to go away for 3 years maybe a little 
more. 


Shit. 

And it all looked good--that fuckin' Herbie-- 
lookin at me--the guy was good to me-- The shit 
they had against me, man I could have been there 
with him. I don't know, Sam. 

Joey, Joey, I know where your head is at. I see 
the way your talkin'-- 

-ther?-I was cryin in the fuckin' office. I 

couldn't see myself doin' this to this guy, ya 
know. That hit me (inaudible) to do something 
like that, ya know. 

1 know it, man 

They kept on pumping me about you, this that.. 

They just want you to get on the stand and tell 
them any fuckin' story about me—they would have 
you off with the three years probably. 

(inaudible) Shake my had no 

And what they tell ya-tell us anything-make 
something up 

They didn't go to that extent. The kept just re¬ 
laying with Cecil, you know, but then with your 
phone number on her book and that right--getting 
something going, ya know. 

Sure, who's the one that bailed her out--that's 
how my fuckin' number got on there--a11 them 
fuckin' calls--Reverse calls, Reverse calls-- 

Right, I don't know. 

Should have let her rot in Jail, man. Her kids 
called my house, my wife told that time, Sammy, 
don't get involved with this girl she's no good. 
Right before Easter, remember Joe? 
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C Sammy, she put me in the fuckin' hold and I'm 

gonna to get out of it. 

And for those 3 fuckin years Lou was away, I 
helped her. 

I got it right in the fuckin' ass. My wife was 
sick. 

K What's a matter with your wife? 

i 

C No, because of this shit. All because of this cunt 

opening up her fuckin' mouth. 

K How's the kids--she give birth yet? 

C And she accused me 

K What she have? 

C A girl 

K Lots of luck 

C She accused me 

K I really mean lots of luck to ya 

C And she 

K You're laughin again 

C And she accused me of killing her fuckin' husband 

K Accused you of killing her husband 

C Yeah 

K She accused everyone else of it too. 

C Yeah, and when she saw me in fuckin' court she 

couldn't believe it—ya know (inaudible) that I 
was testifying, ya know. 

K You know, Cecil Muletto better than anyone else 
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(inaudible) E verytime I went up there with 
packages, money or food or whatever and then 
she goes and mentions my fuckin name. 

But you know her better than anyone else Joey-- 

That she's a lyin' junkie mother fucker. 

That's right. I don't know if I'm goin' or 
commin'--that mother fuckin' woman (inaudible) 

I don't know-- 

Joey, do me a favor--you know this guy tell him ^ 
please man, I don't want to be framed for nothin . 
Please, Joey, let him give me a little time. 

I don't know when I'm goin' to see this fuckin 
idiot. 

Tell him to give me a couple of--I'm goin' to 
trial Friday, the 5th--I was supposed to start 
this Friday, 26th and was supposed to start-- 
It will be Monday the 5th-Monday the 5th. 

I was supposed to get sentenced Monday but he 
postponed it. So don't know what the fuck they 
doing to me you know. 

Joey, please get to this guy and tell him. Please 
man, I don't want to be framed for--If I did some¬ 
thing -- 

Yeah. 

Joey, you know where its at--If I did somethin 
with this guy I would say fine. You got me-- 
but for this guy to say I'm goin' td say this 
and say that unless he gives me the money--he gotta 
give me time man. I ain't got a fuckin' dime. I m 
working for a fuckin' living since January, Joey 
I'm in construction. 

Break your back-- 

I am, my friend, I am--you laugh, you laugh, you 
know- -you're a fuck man, you laugh-- 
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I'll be painting the bars. 

Huh 

I'll be painting the bars 

You ain't gonna paint no bars. They'll send 
you to an army base some place. 

I don't know...I don't know and I don't give a 
fuck. 

Joey, you did enough for them. One thing--you 
didn't lie. 

What? 

You said you didn'u lie so they can't hurt you 
too much. They'll make ya lie--don't worry-- 
before its over they'll make ya lie like a 
bastard. 

I won't lie—that's one fuckin' thing I won't 
lie. 

And what this guy tell you--he'll be through-- 
The fuckin' guy looks like a nut 
What'd he say? 

He'8 in the fuckin nut house 
Oh, he'8 a nut hourse? 

They got him in a nut house. 

And he's gonna lie and then and what he tell ya 
He's gonna lie about me unless I give him the 
money. 

Well he didn't say lie—Sammy I swear—He didn't 
say lie. He said he did some dealin' with the 
other guy that lost his appeal--Louie's around 
when he got shitcanned. 
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Bur wliat do I know. Does he know me? 

Who the fuck knows--I don't know. Sam, I 
wasn 1 t even fuckin'around with Louis then-- 
when he was bringing coke in--I don't know 
what this guys talking about. 

And they got him out there. They took him out 
there and got him on a rap in New York. 

Huh 

Unbelievable, they find people man. 

K«j said to me I'm a fuckin' loser. They send me 
away and then (inaudible) Whatever I get I 
caught. 

Trying to get in touch with you--look at this 
fuckin's guy--now he's wants to play games with 
me, and try and tell him what's going on. Sam, 
what they got in there there fuckin' rats--I 
get sick I get fuckin' sick the people they got 
up there--give fuckin' help^they write names, 
names, names, figures, oh man. 

Oh, my God--you know 

They got fuckin' witnesses I don't know where 
they get them from. 

All my life I always heard of blackmailers but 
this guys the worst man--and he's in the uut 
house, too. 

They got him in a nuthouse. They moved him out 
of one joint and put him in another joint. They 
had him in the nut house--now they got him in 
another joint. • 

Unbelievable, I don't believe it man--I won't 
sleep for another two weeks now. Joey, please 
talk to this guy and tell him to give me another 
couple of fuckin' weeks to reaise this fuckin' 
money. I don't want-- 
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OPERATOR: Sorry to interrupt. There's an additional 
charge due of $1.65 for 10 minutes please. 

C Should I put it in? 

OPERATOR: Yes. 

C Alright. 

OPERATOR: Thank you. 

K Joey listen to me--please--I'm saying please 

to ya because I'm fuckin' sick here. 

C I know it 

K This guy blackmailed 10 people already--what 

does he need my $10m? 

C That's what I told him--I told him this--He's 

got his own fuckin' mind. He says I'm playin' 
the fuckin' records now and you two dance. 

That's how he left off. 

K But you never did anytning with him either. 

C I did--Sammy, I don't give a fuck—I'll put him 

away myself. Sammy I'm in a position the more 
I talk I don't gain nothin'--I don't have to 
tell you that— 

K Joey just speak to this guy and tell him to give 

me a little time to raise this money. 

I don't believe this - ming - I'm fuckin' 6 feet 
tall and weigh 220 pounds. 1 I got a guy black¬ 
mailin' me. 

C This guy wanted first 25. I got him from 25. 

I got him down to 20 (inaudible) I met him down 

there. I don't know how I-scumbag and I told 

him look the guys working—he's got another four 
cases—I told him four cases and they got another 
woman that's gonna testify—I don't know what 
they're gonna do with her. 
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C (Cont'd) This guy aint's got nothing, the guy's work- 
in' (inaudible) 

So I got it down to lo. 

K Joey, I — just tell him until ray case is over 

he's gotta give me some fuckin' time. I've 
gotta get money to my lawyer, too. I ain't got 
money to give him yet. 

C Maybe I meet him again I cut it down a little 

more. Who the fuck knows I don't know Sammy. 

K Joey - just talk to this guy gell him like this 

here. Tell him Samy don't know who you are but 
he asks you to do him a favor. 

\ 

C That's not what he put on me --He said Sammy 

knows. Sammy knows. - Mention my name. I' 11 be 
like second Louis — He's a lot of shit. But 
say I'm in the middle-whatever you tell me I do. 

K Alright-just tell him--go back to him -- tell 

him I need some time—let me get through with that 
trial. I'll raise the money for him. He ain't 
goin' nowhere. You said right. I don't want to be 
fuckin' blackmailed, I don't want to be framed, I 
don't want nothin' nothin' on my fuckin' shoulder. 

I had enought with these fuckin' mother fuckers 
lookin' to hang me everywhere - They got a hard-on 
for me - I know what the hard-on is from. 

C From Ceil 

K' 1 Yeah. 

C I guess so 

K We both know it - and I don't know why she's 

got this hard-on for ’me. 

C You know why 

K Why? 

C Because of her fuckin' husband. I'll tell anybody. 
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But I never hurt her. You remember I used to 
go to- 

I know that. I told her the same fuckin thing. 
She aaw me In the room there. I spit at her.- I 
called this, called her that. Three fuckin years 
I helped you with your habit and your kids. Turn 
around and do this to me. What happened to my 
husband you know. 

But did you ask her who bailed her out and who's— 
I told her that. 

What did she say then? Who was the one who 
used to run and borrow money from shylocks for 
Louis when he was bullshitin' me that he was 
broke all the time. 

And meanwhile the fuckin' guy had money. 

Remember when I went to the shylock's, Joey. 

I know it. Sammy, I know it. I'm doing this be¬ 
cause I see what's on the other side,you don't. 
Your're wcrkin' man. When I go down there, the 
fuckin' marshal's and all that mother fuckin' 
shit. 

I see these scum bags. I thought I was a scum 
bag. These guys get me beat. They're lower than 
scum bags - I don't know what to call them. 

Joey, when can you get back to me and let me 
know what this guy says—you got me all fuckin' 
shook up here for nothin'. I don't believe it. 

(laughter) Sammy, when I met this fuckin' guy— 
Don't you think I laid in fuckin' bed. I was 
gonna get a call to send me down there again. Me- 
I have nothing to gain. I'm a loser, I have to 
go through all this fuckin' bullshit. 

I ain't gonna go through it. That's why I'm in 
the middle and this mother fucker knows it. 
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Joey, do me a favor. Talk to this fuckin' guy. 
Look give me some time. 

I talked to Ray. 

Huh 

I'll call up Ray when I see him 
Alright 

I don't want your home phone no more or none of 
that because from what I understand, you're 
warm over there. 

Warm they've been wanting to hang me for the 
last two fuckin' three years. I don't know 
why man. 

Your name is all over that fuck's office. 

Why? 

I don't know Sammy - I don't know. I try to 
hint and hint. 

Because--the truth came out on this case with 
fuckin' Ceil, drunkin' alcoholic junkie mother 
fucker— The truth came out so they figure we 11 
get even with him now. Hello. 

Yeah. Sammy, I don't know what their intentions 
are. And the only thing they haven't done is 
(inaudible) Whata you gonna do with this guy? 

I don't know what they're doing there. They 
don't even know what they're fuckin' doin'. 

Because they're gettin' all this information for 
nothing. They're rounding up. 

Joey, do me that, Joey do me that favor man. 


Yeah 
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Talk to this guy. Tell him I *- Tell him 
listen—Sammy says you can blackmail him, but 
let him get a chance to get the fuckin' money. 
Don't lie. 

That's why-- That's why I tried to get in 
touch with Ray- get in touch with you and you 
can get a public phone. 

Well Ray's house -- Ray's house is good. They 
don't bother Ray. Just tell this guy not to 
lie about me. I'll get the money to him one 
way or the other. 

Alright 

O.K. Joey? 

Yeah? 

Alright, thank you. 

Maybe I'll get it down. 

1 hope so. 

I fee?, like a Jew or whatayacall it. What do 
you call them fuckin' guys-chisler? 

Chisler. 

Everytime I go down there, I get it down lower 
and lower and lower - I'm trying Sam, I'm trying. 

Joe, one day I can do you a favor the same way 
man. You'll never know. 

I told Ray - if ya need money I got $2,000 in 
my pocket. That's all I got and a couple bucks. 

Ray- Ray lent me money a couple weeks ago. 

I told Ray. Tell Sammy I'll put in $2,000 in 
the kick. I don't know. I don't know what the 
fuck I'm doin' Sammy. 
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Joe, just tell this guy please. 

\lright. I'll get- 

Tell his guy not to lie. Don't let him get 
up tnere and lie just to frame me. Tell him 
I'll get the money to him one way or the other. 
But let me get through with my trial. I go to 
trial on the 5th. It's a Monday. 

Right 

He can check it out if he wants, if he thinks 
I'm bullshittin'. 

Alright Sammy. 

Alright Joey - When you gonna get back to Ray? 

Oh, I don't know Samnnn. I got to go a couple 
of times to the D.A.'s office. 

By hook or by crook, I'll get it to him someway. 


O.K. 


But please - I ain't got this kind of fuckin' 
money now Ray, Joey. I don't even know what 
the fuck I'm saying no more. 

(laughter) 

You're laughing, you're laughing. You're sitting 
on the other siee, you know it's funny. You're 
sitting on the other side - you're gonna go to a 
country club some place. I'm sitting out here, 
I'm sweating. 

Sammy, you don't know what I got to do to make a 
phone call. You don't know what I go to do - 
I'll get in touch with you, Sammy. 

Alright, Joey. 

And I'11 see what I can do 
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I don't want to be framed, please 

I can't get nothing. I can't reach out the 
way they got me here. If I reach out I'm 
fuckin' cooked. 

You'll run Into this guy - just tell him what 
I told ya. 

I'll tell him he's pulling an innocent guy 
away. 

Tell him, tell him you're pulling an innocent 
guy away mother fucker. He'll pay ya - Don't 
do it. You're laughing again. 

Sammy * What am I gonna do? I'm laughing, I'm 
trying. I don't know - Sam,I feel like I'm a 
bocchi ball. 

Alright Joey. I wouldn't keep you on no more 
Alright, I'll get in touch - I told 
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JUDGMENT AND COMMITMENT. 

UNITED STATES DISTRICT COURT 
for the 

SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA ) 

) 

v ) No. 73 Cr 881 

) 

Benjamin Mallah ) 

On this 26th day of February, 1974 came the 
attorney for the government and the defendant appeared in 
person and by James M. La Rossa, Esq. 

IT IS ADJUDGED that the defendant upon his plea 
of not guilty and a verdict of guilty by a jury, has been 
convicted of the offense of unlawfully, wilfully, inten¬ 
tionally and knowingly did distribute and possess with 
intent to distribute a Schedule I and II narcotic drug 
controlled substance. 

(Title 21, U.S.C. Sectiqfis 812, 841(a)(1) and 
841(b)(1)(A) of Title 21) as charged in Count 1 
and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appear¬ 
ing to the Court 

IT IS ADJUDGED that the defendant is guilty as 


charged and convicted. 
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IT IS ADJUDGED that the defendant is hereby 

committed to the Attorney General or his authorized 
representative for imprisonment for a period of Ten (10) 

YEARS Pursuant to the provisions of Title 21, Section 
841, U.S. Code, The Defendant is placed on Special Parole 
for a term of THREE (3) YEARS, to commence upon the ex¬ 
piration of his confinement. 

Defendant is given a $25,000.00 Committed Fine. 

Defendant is placed on $100,000.00 Bail Pending Appeal. 

IT IS ADJUDGED that 

IT IS ORDERED that the Clerk deliver a cert¬ 
ified copy of this judgment and commitment to the United 
States Marchal or other qualified officer and that the 
copy serve as the commitment of the defendant. 

/s/ MILTON POLLACK _ 

United States District Judge 

/s/RAYMOND F. BURGHART 
Clerk 


The Court recommends 
commitment to 


t 
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NOTICE OF APPEAL. 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

---.X 

UNITED STATES OF AMERICA, 

v. 

No. 73 CR 881 

BENJAMIN MALLAH, et al., 

Defendants. 

—---X 

SIR: 

PLEASE TAKE NOTICE that BENJAMIN MALLAH hereby appeals 
to the United States Court of Appeals for the Second Circuit 
from a Judgment of Conviction entered against him by the Hon. 
Milton Pollack on February 26th, 1974, wherein the defendant 
was sentenced on Count 1 of the Indictment, charging him with 
violations of Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A), to ten (10) years imprisonment 

and placed on Special Parole for a term of three (3) years, 

% 

to commence upon expiration of confinement. In addition, the 

defendant was fined in the sum of $25,000 

Dated: New York, New York 

February 26, 1974 Yours, etc. 

JAMES M. LA ROSSA 

TO: Attorney for Defendant 

HON. PAUL J. CURRAN BENJAMIN MALLAH 

United States Attorney Office and P.0. Address 

Southern District of New York 522 Fifth Avenue 

United States Courthouse New York, New York 10036 

Foley Square 687-4100 

New York, New York 







